
ISXRODUCTIOtf. 


Tub c1o«5g of the last, and the beginning of the present, 
ct ntmy mtncbsed remarkable developments of ideas and 
instil utions. 

Tho Aancncan Eevolution wa^i the first attempt in the history 

tho v?o\hl to OTubodj, m a vriitten constitution for a groat 
coiurfiy, tho f uncLirnontal principles of government, and to dis- 
tiibuio ils powm among the differont departments. 

The Flinch Rovointion followed. Passion and prejudice, and 
thi* absdieo o£ a controlling rthgioua sentiment, marred its work, 
and prepared tho absolute govemmont in which tho ITation sought 
itfuge iiom its own excesses. But tho Bevolution was bom of 
i(l<ain, and the Hi>uit ol did not cease to work in the 

couiuiIh ut th<' sUte, %vhon popuLu government, perishing of 
luismle md aiiauhy, gave wiy to tho Consulate. 

The Pivnch Code was tho product of discussions begun amidst 
civil thioes, and biought to a close under tho auspices of the 
Fiut Conbul. 

JNcvor, except in one nibtance, had tho law of a great Stato 
h\ i n so coinplotoly ro-oiganued, Tho Code of Justinian served as 
t!u» model and inspiration of the Code of BTapoIeon. Tho former 
pr£*st^rved tho rules which tho wisdom of past ages had sanctioned; 
pruned what had become obsolete or moongraous; out of ohootio 
csonfusiun evoked system and oidor; and added the regulations 
whidi exporicuco had proved to bo neoessaiy, or prudent fore*- 
thought rocomxaojidod as useful. The latter followed the ihua- 
incus example* 

The mmea of I^oachct, Oambac^, lie and their fellow^ 

ngiembera tl^iSfapoleomo Gbmmissbn, will ever he oonneoted in 
those of Tribon&m and his associates m 
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Both Codes have exerted wide and permanent infinenco upon 
the condition of manldnd. The Civil Law, ciuhfxijod in the Code 
of Justinian, has entered largely into the legislation of itiodt rn 
Europe and America ; while the Code of Kapoleon s«rvi%'t's the 
First and the Second Empires as the law of Francr! ; has beeti 
adopted, in the mfiin, by several neighbouring States ; and has 
given an impulse to iinproveuiunt and order in durisprudtuiee 
which cannot be measured. 

The impulse was felt in Amorica by Edward Livingston, n, 
learned lawyer, familiar with tho theoiy and pnictico of Cenmwon 
and Civil Law, and thoronghly vereed in the genoml principlas of 
Jurisprudence j a statesman already ominont, and de.slined to btJ 
much more eminent; he was singularly qualified for tho task 
which, in obedience to tho Legfalatm'o of Louisiana, h« undertook, 
of prepaiing a system of Penal Laty. for tho Stete of life iwlopliou. 

This system consists of a Code of Crimes and Punwlniionts ; a 
Code of Procedure; a Code of Evidence; a Code of Ilofonn aud 
Prison Dispiplihe ; and a Book of Deftmtions. 

To each of the four Codes an olabomto Ileport was pn-fixril, 
in which its principles, purposes, and provisibrm wero fully ex- 
pounded. Two ohiborate preUmihaiy Roparfe; one on tho plan of 
a Penal Code, and one on the system of Penal hair, prisbtHiff?! 
th®0. The virhole work reqiiirodtito oontinnoas andindofmigablo 
labours of three years. 


TOien completed, cua nhtoward Bccidont occurred whiclt would 
have paralyzed the efforts of a men leas patient ip latemr, aiid less 
ffm of purpose. Iii ond night the original tihb copy 

CarofuHy prepared for the ' printer, was destroy^ by fire. : Mm 
nest; morning' witnessed the resumptbn of to ^ aiBlJa t wo ' 
' y^rs the work wt«.a|;^n■''complete.•. 

- : ; It did not receive tl^e. taaotioit of tSe I^egiskti^^ 

• it ihe;iaw’of''tbc E&id ■ rllwCa aofcto'^'ttoi'^tod'loriuW;, 
■BoiiiS|iaq'ft;,|o';ppsse?C;^ ,]E|enal:0d4ev;8d.’&r ia';- ad^oe, ^^.any-' 
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It might have been othenvise had its author remained in 
Louisiana, and devoted his great personal influence to the 
work of securing the necessary sanction. 

But the labour of preparing the Oodeshadbeon chiefly performed 
elsewhere, and in connection with the discharge of other public 
dutif.s ; and the Legislature, though failing to adopt his system, 
manifested its appreciation of its author by electing him soon 
after ns Senator of tho United States, from which position he 
was transfom)d to tho Cabinet of Jackson, and then made 
Minister to France. Ho never returned to Louisiana. 

But though tho State for which the Codes were prepared 
neglected to avail itself of tho labours assigned and solicited by 
itself, they have proved, togoUier with their Introductions, a trea- 
sm-o of suggestions to which many States are indebted for useful 
legislation j and one in particular, the Eepublio of Guatemala, for 
certain portions adopted into her own laws. 

And tho most advanced thinkers of the age, among whom 
must bo mentioned tlw iUirstrioas names of Bentham and Jefferson, 
tnailo liaste to aeknowlcdgo its merits, and to "arrange,” to use the 
words of Jolferson, the name of its author with those of the 
" Siigoa of Antiquity.” 

It should bo mentioned hero that soon after the completion of 
tho Codes for Louisiana, Livingston, then a i-epresentative in Con- 
gress from that. State, preparad and presented to the Honse a 
Bystem of Ponal Law, adapted to tho use of tho General Govem- 
; meut, and embracing a title on OjEfouces against the Laws of , 
Nations,” 'Bus was printed by order of the House in 1828, but 
was followM by po lo^slatioa, . . 

A complete edition of the CpdcO and infcroductoiy Eeports was 
printed at PhiladelpMa in 1833. ‘Bie mori; impottant portten^ 
h«id been primously printed m Ingto Fr^e,,and .jG^^ 

Eihe wholly hp^ neiarly ont of prink Bat tfc interest, in thO 
:''; 8 nb 3 eet liyite,';Bind will' Hyo, as-lpiig' as''4ip''PfflttisiWent' pf .GritaP"'’ , 
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the breaking out of the recent Franco-German war, and will 
speedily appear. 

And it seems not unfit, in view of the approaching interna- 
tional Congress on the Prevention and Repression of Crime, 
including Penal and Reformatory Treatment, that an American 
edition of the whole work, treating with such remarkable ability 
the leading topics which must engage its attention, should be 
brought out under the auspices of the American Prison Associa- 
tion. Funds for the purpose have been generously furnished to 
the Association } and it rejoices in the opportunity thus afforded 
of reviving in the memories of philanthropists and statesmen the 
lessons of wisdom and humanity which it contains. 

The American edition will thus meet the French edition of tho 
work of the great American Jurist, who was chosen on account of 
it an Associate of the Fiendh. Academy of Moral and Politiml 
Science, nearly half a century ago. The fact will be certainly 
remarkable. , It will prove that, if Livingston was in advance of 
his times, the day is at least approaching whenhm broad and com- 
prehensive views will be not only appreciated but realized. 

. The American Prison Association, counting as its chief objocts 
the reform of Criminal Codes, tho improvement of prison dis- 
cipline, and the study and application of the beat means of living 
discharged prisoners from a return to crime, takes great satiafacr 
tion in reproducing a work in which all these topics arc discussed 
with a keenness of insight, a clearness of stetemont, a force of 
logic, a beauty of diction, an elevation of sentiment, and a breaddi 
of sympathy, which inm'k at once the highest genius mid largest 
benevolence. 
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AN ACT 


or 

THE CENEEAL ASSEMBLY OF LOUISIANA, 

RELAIIVX: 10 

THE ORIMINiLL LAWS OF THAT STATE. 

APPBOVBI) 10 FEBRUARY 1820. 

WliCRBAB it is of priinaiyiiupoitaiice, ia every well regu- 
lated state, tliai the code of ciiminal law should be 
founded on one princii'^o, viz,, the prevention of ciimo , 
ili.it all ollonces should be clearly and OAplicitly defined, 
in language generally undei stood; that punishments 
should be })io})oitioned to oflbncos ; that the lules of 
evideuco should be ascertained as applicable to each 
oiffcuco ; that the mode of procedure shoidd be simple, 
and the duty of m.igistratea, executive officers and mdi- 
■viduals assisting them, should bo jiointed out by law: 
and Mlieioas the system of mniinal law, by which this 
state is now governed, is defective in many, or aU of the 
points above onumoiated, therefore : 

Section 1. Be it enacted by the senate and house of 
reprosontatives of the state of Louisiana in general 
awjombly convened, that a peison learned in the law, 
shall be appointed by the senate and house of ropro- 
aontatives at this session, whose duty it shall be to pre- 
pare and present to the next general assembly, for its 
consideration, a code of g nmin^ law in bo^ the French 
and English language de8%nataiig all criminal olTences 
A 
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pumshaWe by law ; defining the same in clear and explicit 
terms; designating the punishment to be inflicted on 
each ; laying do-wn the rules of evidence on ti’ials ; 
directing the whole mode of procedure, and pointing out 
the duties of the judicial and executive oflicers in the 
performance of their functions under it. 

Section 2. And be it further enacted, that the person 
so to be chosen, shaE receive for his services such com- 
pensation as shall be detennined by the general assembly, 
at their next session, and that a sum of five hundred 
doEars shall be paid to him, on a waiTant of the governor 
upon the state treasury, to enable him to procure such 
information and documents relative to the operatioti of 
the improvements in criminal Jurisprudence, particularly 
of the penitentiary system in the difibrent states, as he 
may deem useful to report to the general asseiubly in 
considering the project of a code : he shall account to the 
general assembly) in what manner the said five hundred 
doUars has been disposed of. 




RESOLUTIONS 


OF 

THE GENERAL ASSEMBLY OF LOUISIANA. 

21 MABOH 1822. 


Rksolved by the senate and house of representatives in 
general assembly convened, that the general assembly do 
approve of the plan proposed by Edward Livingston, 
Esq., in his report, made in pursuance jof the act entitled 
“ an act relative to the criminal laws of this state,” aaid 


earnestly solicit Mr. Livingston to prosecute this work, 
according to said report; that two thousand copies of the 
same, together with the part ofthe projected code thereto 
annexed, be printed in pamphlet form ; one thousand of 
which shall be printed in French and one thousand 
in English, under the direction of the said Edward 
Livingston, Esq., of which five copies be delivered to 
each member of the present general assembly, fifty copies 
to the governor, one copy to each of the judges of the 
supreme, court, the district judges, the judge of the 
criminal court, the attorneyrgeneral and district attorneys,: 
tW |><^rish judges, two hundred copies to the. said Ed'S^ard 
Ldidn^ton, Esq. ; and that the balance shall Be for the , 
, use of '&e state, of :#hich one half shall b'e deposited in 
the hands of the secretary of the senate and 4ei:k of th©: 
house of ri^resentatkes, and the.oth^ IMf^^ i^^ 


: 4iid_ .;ihe,;';'#ev©iHori:be' : 
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dollai's be paid to Edward Livingston, Esq,, on bis 
warrant, out of the treasury of the state, to be on account 
of the compensation to him allowed, when his work shall 
be completed. 

A. BEAUVAIS, 

Speaker of the House of Represenhitives. 

J. POYDR,AS, 

President of the Senate, 

Approved, March 21 , 1822 , 

T. B. ROBERTSON, 

Governor of the State of Louisiana. 


; ^ IN; 

GENERAL ASSEMBLY OF LOUISIANA. 


13 FEBRUABY 1821. . 

Wa, undersign secretary of the senate and clerk 
’of the house of representatives of the sfete of Louisiana, 
do hereby bertifyi that on the tbirteeiith of February in 
the yeRr of bur .iLord^ oue thousand, biglit hundred and 
iwenty^bne, EnwABD Livirqstok, Ee^., was elected smd, 
^appointed by;the.|omt, ballot' c^ th^^ assembly of ' 

'.iiaiid'''''^tej'.' to drawAnd; prepare n ;crimiiial','code./Ln:'' 
.;;,te«tmQBy;,yhereof,/wb.hay©\hem , 
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THE^HONOTJBABLE THE SENATE AND HQXTSE OF 
EEPRESINTATIVES OF THE STATE OF LOUISIANA 
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REPORT 


MADE BY 


EDWARD LIVINGSTON 

TO 

THE HONOURABLE THE SENATE AND HOUSE OF REPRESENTA- 
3TVES OF THE STATE OF LOUISIANA IN GENERAL 
A^EMBLY CONVENED. 

A pwimanoe of ifte Acs eiitiiled An Aei nhiiioi (o the Gnmincd 
Laws of thui 


Having been honoured by an appointment at the last 
session, to perform the duties required by ^^an act 
relative to the cinminal laws of the state,” I have thought 
it neceimry to report to the general assembly the 
progre.ss that has been made in the work, and the 
reasons which have prevented its completion. In 
undertaking those duties, I relied much on the aid 
which I expected derive from the. other states \ for, 


although hone of -them has framed a code on so compre- 
hensive a plan as that contemplated by our law,- yet most 
of them have established the penitentmry system; .which 
is intended to form the basis ;«f our l^felation oh this, 
subjeci ^ Before I could avail myaetf of the advantage. 

; hdiioh those expeihnents ,^ v^i neoesBa^ to 

'|!Tecisibn,' -'.TMs; -infomation,'^^ 

; .ebcdd'hslyt bp^obtiihed' ^ 
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which must be eaibodied in the syskfin, I addressed 
several copies of the aunesed ciwular letter to the 
governors of each state, with the rociuest, that they migitt 
be put into the hands of inon, from whom the desh’«::d 
infonnation might he expected ; these, ns Wed! us a inim- 
ber of similar applications, I did hope, would have p!'o- 
cured a body of inforniatiou nseftil not only lat.; in 
framing the work, but to the Icgislaluro in Judging nf it. 

This hope has, however, as yet boon but partially 
realized, I have received returns of the state of tin: 
penitentiary only from MassachusettH, Governor Wollt-fjtt 
and Judge Swift, of Connecticut, Cliancellor Kent, of New 
York, Judge Holman, of Ohio, Mr. Rawk*, of Penn- 
sylvania, Mr. Bowen, of Rhofle Isknd, Mr. Brice, of 
Maryland, and Colonel Johusoii^ of Kentucky, liave eotn- 
municated to me some useful infownatioii; with tUcHc 


exceptions, the gentlemen to whom my Ictliom were 
addressed, have been too much occupied hi tlwdr own 
i^tes, to attend to the affairs of ours, ; 

Our minister in England has had the goodness to send 
to me the reports of the committees of the house of 
mohs, appointed to inquire into the propriety of a revision 
of. their penal , laws; dooumehts of great utility, to show' 
the Qpei’aiaon of the law we have partially twioptod, in 
that country irom which we have boirowiKl it. 


It appears that these reports arc not easily procured, 
and that Mr; R.u& was mdelJted fpr them; to Sir. Jewmy 
Beutham, whose wntmgs^ l^^ so much light oil 

%e subject of Orimina!, legasiatipn, and who, in a .aoto 
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parts of it might be prepared, aad submitted for the 
sanction of the present legislature, leaving tlie others to 
be acted upon at a future period. A closer view of the 
subject, however, convinced me of my error. In es- 
tablishing the principles on wliich the work was to he 
framed, and tracing tire plan of its different divisions, I 
found that its parts were so closely connected, and that 
continued references from one to the otlrer were so un- 
avoidable, as to render it difficult fairly to judge of, or 
decide on, any paiii without examining the whole. I 
therefoi’c determined to report to the general assembly, the 
progress I had made, to develope the plan on which I 
propo.sed to execute the work, to give them some of the 
tlebiched jiarts as specimens of the execution, and then to 
tjiike their direction whether it should be completed or 
’not. . . ^ 

Tlio introductoi'y notice herewith submitted, gives the 
different divisions of the code, into books, chapters and 
sections ; the whole is sub-divided into articles, numbered 
progressively through each book, so that citations may he 
made by referring to the article and book only. A com 
tinned numeration of the articles, through the whole 
work, luiH been found, in otlier instances) inconvenient,, 
and cariying the numbers through each chapter or section 
only, increases the difficulty of reference- In the same 
notice, will be found some general provisions, made to 
obviate the necessity of those repetitions, which increased 
the barbarism of our legal language j but the pmiskion of 
which ha.s sometimes counteracted i.ihe intent Of thelegisr 
kture. ,1^6 instance of two statutes, winch were made 
: ih jEi^fed, to pmaish) the one..the stealing of librses, and 
the the stehlihg^ of m famili^ to: la^^ers ; 

ioti'bted .b;y'hombji;^hetb^;a:.th^ 
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BKPOJir ON 


fo give the Mine idea. The <iapIojnii( lU of tli< ni, ho^t- 
evei, ib, in inat\v instance una\ui<Lil»l<‘. In .tU -u<h 
cases, and whenever .( worel, or a '[•Iimm, is t if In i 
nous, or employed in anyothci >n^> tlian tliii ulndr is 
given to it m counnon paiktue, if hu'oiins t,, 

OK] >lam the precise mean ins* uhidi is attaelifd fo U in the 
code. To tins end, uhem \ tr anv sm h < vpu-'.f/ijis on ni 
in the course of thovoik, tlu} are lo puiitul in t 
particular character, whi«h v^ill s<r\e as a notiee, tlwt 
they arc defined and e\plamt<l Thi -e definitions and 
explanations Ibim the ths.t h(?ok. 

This, though necessarily (he liisf in mum lustl order, it 
is obvious, must he the last (‘xeeufed. 'I’lie ui»rds u 
(j^uirittg explanation aieueh d, and f liedi flnitioiis uiittf u, 
CCS the work progresbos ; uheii eomphte, it uill he .stih 
nuttodtoincn uuveibetl in the l.tnguagt of fhe law, and 
every word not fully undershiod hjtln lu, uill he marki d 
for explanation. The foregoing paits t>l the plan aie 
believed to bo new, and IhmToie mpiire ile suhitr 
attention to fcho ]m)priety of tlioh* cnmtiueiif (Iny sug 
gobtod themselves lo me, uh the imsuis of making tin 
work, at onoo concise, mid easily compreln iidid hy those 
who are most intercbted in unduvstanding it. 

The second book begins with a preamble, which statts 
tho reasons iliat called for Iho enactment of a criiuinai 
code, and which sanctions, by asoloum h‘gislati\ e di idma- 
tion, the principles on which its scvtrul pRj\isioits are 
founded. Those principles oneo stacUod, and after proper 
discussion adopted, will serve m a standard to ineabuie 
the propriety of every other part of tiio coile ; with theso 
rules oonsfemtly before us, and duly impawal on our 
minds, we can pwoeed with confidence and comparatno 
ease, to the task of penal ; and we may sec at 

a glance, or determine by a suiglo Uiought, whetlmr any 
proposed provirion iscoasonswttothoie inax^ wo 

have adopted as the dictates truth. 'JPhe inoougitiMt^ 

whioh have pervaded ou» ^yetero idU 
M enaotoent will be hni^isifed ^ 

oihmimdm wiU 
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no longer be a piece of fretwork exhibiting the pa&&ion& 
of its sevei'al authois, their fears, their caprices, or the 
caiele&snoss and inattention with which legislators in all 
ages and in evejy coniitiy have, at times, endangered the 
lives, the liberties, and fortunes of the people, hy incon- 
sistent provrsiorrs, cruel or clisproportioned punishments, 
and a legislation, weak and wavering, because guided by 
no jniiidple, or by one that was continually changing, and 
therefore could seldom be right. This division of the 
code is deemed to bo of the highest importance; all the 
other parts will derive their character from this ; it is the 
foundation of the whole work, and, if well laid, the super- 
hlnutun' raise<l in conformity to it cannot be essentially 
fault}. It is the result of much reflection, guided by an 
anxiotytodis< ovcrilio truth, and to exirressitwithinecision. 

The lunainder of the second book is devoted to the 
I'stablisluirerit of general dispositions, applicable to the 
exercise of legislative power hr penal jurisprudence ; to 
prosi cutioiis juid tiials; to a designation of tire persorrs 
who are amennblc to the provisions of this code ; to a 
st.item<‘nt (»f the chxumstances imdor which acts, that 
u<)uld otherwise bc‘ ottenc<*s, may Ix' justified or excused; 
to the re]ietitioTi of ofienccs; to the situation of diflbrent 
jjuvbous participatiug in the Mine oflence, as juincipals, 
!UJComplice.s or accessories. 

Tho enunciation of these general provisions, it is sup- 
]»osod, will greatly toird, not only to elucidate, but abridge 
tho work ; by tluuwing them into a single chapter, 
memory is assisted, order is better presorwed, and repeti- 
tion very much avoided. Among those which relate to 
tho oxerdse of legislative i>ower, are some that ought 
paarfciculaiiy to fix 4io attention of the general assembly ; 
such is one for the exclusion of that class of offences, 
whidb figures in tUo English, and most other penal codes, 
under the vague deseriptaon of offences against phe laws 
of morality, of nature, and of religion. The will of the 
legislature is establidred as the only rule ; and the crude 
mi 'varying c^ons oi judg^ as to the extent eff this 
eff good morals, are no longar to usurp the 
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autlioiity of law. Connected with tins, is the ]juni-i(»n 
which pi oldlnts the pumshnunt <>l aii\ <ut not 
forbidden by tho letter oi the l.u\ , nud( t tia [jt 1 1 1 nt ( i h t ) 
it comes within its ,spuit. 

By the cumiiul laws mIikIi now oo\<in Us, nn* i 
ofttncos are dcsnibed m Ihe Uilmuil woids of tin 
English juus])iad(U<o, .uid wt an nkiH<l toil Joi ttnu 
evplanation ; hence mujudgis haw dcinitd tin nisi hi-, 
bound to adopt those dehnitious which hm Iwui gmu 
by ti^oEngl^^h tourHund the whole liain ol‘< ousUik tist 
offences has In en Ijrought into our I iw. Tin atstittitiou 
of the trLd by jury, < iu ran inlhetion ol Imtuu , and in 
latter times, tbe law of Jialw as coi pus, 0,1 ve .1 detuiid 
wiperiority to tin* ]>C‘n.ii law f»f England om r tb.it of Us 
neighbours. Tbe nation, unfoitunati Iv, inistooiv tiis> 
supcrioiity for peifcction ; and while Un} piondly looKui 
down on the icst of Euiope, and npiorulml ilmn with 
their tortuvos, their iin^uisitious, and sm n ( n ilmn ds, f h* y 
shut their eyes to the iiupuiteetniUs (h, n (’<«{(. 

Prisoners weio denied the asMstuiei ol’mnnsil; jihu 
wore oxoctttod because tliey could not u.nl, thosi who 
refused to .uiswor, w'ore eoiulenmod fo dii undt i tin must 
cniel torture. Executions for soim ciiiucswii* attuidid 
with buteheiy tliat would disgust a s,nMgt', Tin lih and 
honour of the accused weic made to <U{K*tMJ <ih the un- 
certain issue of a judicial tondiat. A wii b lu d Hophjsfry 
introduced the doctrine <»f corrupted blood, lli letk s and 
witches w'cre committed to tho fianws. Xo proportion w as 
preserved between crinies and puniHlmn 111*4. Tlw cut ting 
of a tw% and the afajjassination of a pamit; breaking a fish- 
pond, and polmning a whole family or murdoring them 
in their sleep, ah incurred the «auio ponaitioM} and two 
hundred different actions, many not deserving tlie name 
of offences, were pimi^ble by death. This drearlful list 
was inc^’eased by tho legislation of tHie Judges who do- 
elared acts which were not orimmal usd^ ^ letter of 


fho law, to be punishable by virtue of its sphii ®ie 
J^te gave the text, and the idbwals wrote the 00m- 
in letters of blood i asi exti»idi 4 He peaidtlee 
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by the cieation of con&tiuctive oflenceu. The vague, and 
s.oinetimes unintelligible language, employed in the penal 
statutes ; and the discordant opimons of elementaiy 
writers, gave a colour of necessity to this assumption of 
power , and the English nation have submitted to the 
legislation of its couits, and seen then fellow subjects 
hanged for constructive felomes ; quartered for construc- 
tive treasons , and roasted alive for constiuctive heresies, 
with a patience that would be astonishing, even if then 
wiitten laws had sanctioned the butchery The first con- 
structive extension of a penal statute beyond its letter, is 
an cx post facto law, as legaids the offence to which it is 
applied , and is an illegal assumption of legislative 
powei, so fai as it establishes a rule foi futuie decisions. 
In our republic, whole the difterent departments of 
govern niont aic constitutionally forbidden to interfere with 
each other\ functions, the exercise of this power would 
be particularly dangerous; it was theiefore thought 
proper to foibid it by an express piohibibion. Some 
actions, injiuious to society, may, by this means, bo per- 
mitted fin a lime, but it was deemed infinitely bettci 
to submit to this tempoiaiy inconvenience, than to allow 
Iho txciciso of a powei so much at wai with the 
piiiK'ijik'S of our govcinmoni It may bo pioper to 
obw i\o, that the foaj* of those consequences is not ideal, 
anti that the decisions ot all tiibunsds, under tlie common 
law, justify the belief^ that without some legislative 
rusti*aint, emi courts would not bo more scrupulous than 
fchust' ttf other countries hi StUictioning tliis dangoious 
abuHo, in amithor jiait of the code, it is intended to 
inamt a provision, to bring before the legislature, at 
stated periods, all tliose eases in which the operation ol 
tbo law is suppost'd to fall shoit of, or to extend beyond, 
the intention of those who fi’amod it; the defects, if 
really such, will then be cured by the power legally 
authorized to apply the remedy ; the harmony of our 
constitutional distriburion of powers will be undisturbed; 
and the ends of public justice attained with greater regu- 
larity and hotter dSmt 
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Our constitution, containing n %eiy iin])eria*t df olar- 
ation of rights, leaves the legiJativ*. powtn (.ntiiily 
uncontrolled in some points, whtre u strain! has, in most 
free governments, been dconied essential; a unjouly 
may establirii tlioii leligiou <is th.ii oi tho slali ; non- 
confoiniity may bo pumshod as Iicnsy, unil (\in tin 
toleiation of other cuods miy be ufusul ; vitlu»u1 
violating any express constitutional h\v. ('tnrujdjou ot 
blood may bo established, and it is luu somewhat 
doubtful, whether, stiicily spe'iildng, it dots lurt, umUi 
tho general terms in which the rules of the common law 
are adopted, now exist. No legislatin' act can apply an 
oflbctual I’omcdy to tho,se and other toiisfifutioiml 
defects; but their existence has culkd foi a loug*r 
enunciation of general ]ninci])ks in the code, than %ouht 
otherwiHO luivo been necessaiy. Our aic<M ssois will not 
bo bound to observe them, hutwx shall <\int( om own 
oonviotiou of tbeir ti’uCh ; and by im^mssmo Uhiii on 
tho minds of our conKtitnonts, lendo ,iuy aintapt to 
undermine or destroy them, inori' diliicull and luou* 
odious. Acknowledged tratUs in iiolilics and juris- 
prudence, can never be too ofti'U repeated. Wljen tin 
true principlen of legislation are iinpnsscd on lltc tuiiids 
of tlio people ; when they hoo the reasons (jf tin laws 
which they are governed, they will oh<y (htiii witli 
cheerfulness, if just, and know how to clmiigo tin ni, if 
oppressive. Tho reporter, therefoix', has thought it .m 
essential part of his duty to fortify the prcci pts of (In 
projected code, by assigning the reasons on winch tiny 
are founded; thus to open tho arcana of penal h gislation, 
and to show that the mystery iu wliioh it haw hitherto 
been involved, was not inherent in the subject, but must 
disapfpear, whenever its true principles aro deveh>|« 3 d. 

Among tiie general provisions, is also found one, 
ass®Hang the right to publxdi, without rostralnt, tho 
account of all proceedings in criminal courts, and freely 
to discuss the conduct ^ and other officers ma- 

ployed in administei^ justice. That Ww mtty fee done 
jpore efootually, it is provided that the Jn%e idball, At 
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tho requosi cithei' of the accused or of the piosecutor, 
fetato and record his decisions, with the rea.sons on which 
they are founded. In a subsequent pai*t of the work, it 
will be made the duty of a particulai ofScer to publish 
accurate accounts of all tiials, remarkable either for tho 
aticKuty of tho oflenco, or the inipoitance of the principles 
do( idod in the course of the pioceedmg. Publicity is an 
object of such importance in free governnionts, that it not 
only ought to be poimittod, but must be secured by a 
species of oomjiulsion. Tho people must be forced to 
know what their servants ai’e doing, oi they will, like 
other masteis, submit to imposition, vathei than take tho 
tioublo c>f iiKiuiitng into the state of their affaiis. No 
nation over yet found any inconvenience from too close 
an inspection into the conduct of its officers ; but many 
have 1)0011 bioughi to ruin, and leduced to slavery, by 
suilcring giadual imposition and abuses, which were im- 
perceptible, only because the means of publicity had not 
boon secured. In modem times, the pi ess is so powerful 
an engine to ohect this, that the nation which neglects to 
onqiloy it, in promulgating the opeiations ot every do- 
])<ntm(‘ut ill government, can neither know nor deseiwo 
tho lilessings of freedom. The imjiortant task of spread- 
ing this kind of infoimation, ought not, therefore, be left 
to Ihc' ( h.uico of jirivato exertion ; it must be made a 
public duty ; ovory one employed in the administration 
of justice will thou act under tho conA’iction, that his 
offii'ial conduct and opinions Avill be discussed before a 
Irilmual in Avhich lio neither ptesides noi officiates. Tho 
ofk'ctw of such a conviction may bo easily imagined, and 
•fto may fairly conclude, that in proportion to its strongtli, 
Aviil bo tho fidelity and diiigunce of those upon whom it 
0}>eratus. 

By our coiiHtitution tho right of a trial by jury is 
socurod to tho accused, but it is not exclusively esta- 
Wiiaihod. Thin, however, my bo done by law,^ and there 
6X0 SO many strong reasons in its &vour, that it has boon 
tiioaght proper fio insert in the code, a precise dedar^ 
tion, tlmt In all criminal proseourione, the ferial by jNwy is 



a privilege which cannot bo renounce J. Wtic it lt‘tt 
entirely at the option of the accused, a desire to propitiate 
the favour of the judg’c, ignorance of his true intt rc't, or 
the confusion incident to his fsitaation, luiyht iittliKo him 
to waive the advantage of a tiial by his (‘innitr\, and 
thus, liy degrees, accustom the peo]d<* lo a ■>]» ct,n h tin \ 
ought no\ei to behold; a siuulc man ih ti niuiiiug tin 
fact, applying the law, and dispf»siiio at his uill, of tlw* 
life, libel ty, and loputation of a citi/in. 

In jiropo&ing thk change in our law, f may h<* pt i- 
niittod to mate a few reflectiouh, lo shcA\ its impoit.met. 
The tiial hy jiuy fonned no part of the jurisprudc*»«*u of 
the diftbroufc powers which governed Louisian.i }int»r to 
its last ce&fjion. It was introduced fthcii the 

province became incorporated with the (Tnitf'd States, as 
one of ita teiritoiiess. By the Ihsjt act for idfeiding thi'^ 
union, the trial by juiy was estabHsln‘d in eapital eases; 
iuid in all oUiers, both civil and eriminal, w.is left, as in 
all cases it is now, opfcionul with the paiti«s. In iht 
second grade of govemnieut, it was pioihh'd, that tlie 
poojde should have the benefit of the trial by jur\, but it 
was not declared the only mode of trial ; and our f>tate 
eoustitution has adopted it in original eases, nt'uii;* in the 
same words. This indiBerence in our constitutional oom- 
pacis, to an institution of such vital imjiortance, Ita^ h.id 
the most injurious consequences, whi<*h hau* liu n in 
creased by subsequent jn-ovisions. In <i\il east it is 
already banished from our <*ouris, or used <»id} as an 
engine of delay, or as an awkw'ard and oppresniic \t Id**!* 
for transmitting testimony, to be dwkletl onI_'^ b\ tin* 
supreme court. This degradation of the fiimiloiis of 
jurors, in. cases of property, certainly tloi*K not tend to 
render them respecteblo in eases aftecting Hfo luul liberty. 
En oriiamal eases, the attomoy-genoml, I boUove, demauds 
a trial by jury, as he has a right to do, in all HoriouhcasoH 
even wh^ir© the accused is willing to waive it. But a 
prosecutor lara Mendly to the institution, and a judgo 
naore desirous to increaws his powers than the gentlemen 
^ho now fill those station^ could earijiy find moans to 
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make tlie jury as useless, as rarely employed, and as 
insignilicanti in a criminal court, as our laws kavo aJready 
made it in civil jurisdiction. 

Those who advocate the present disposition of our law, 
say — admittmg the trial by jury to be an advantage, the 
law does enough when it gives the accused the option to 
.avail himself of its benefits ; he is the best judge whether 
it will bo useful to him; and it would be unjust to direct 
him in so impoitant a choice. This argument is specious, 
but not solid. There are reasons, and some have already 
boon stated, to sliow that tliis option, in many cases, 
cannot bo freely exercised. There is, moreover, another 
iniorost, bosidc '3 that of the culprit, to be considered; it 
ho 1)0 gTiilty, the state has an interest hi his conviction ; 
and whothov guilty or hmocent, it has a Mghor interest, 
that the fact sliould bo fairly canvassed before judges 
iuaccossiblo to influonco, and unbiassed by any false 
views of ofiickil duty. It has an interest in the character 
of its administration of juitice, and a paiamount duty to 
])orform, in rendering it free from suspicion. It is not 
true, til OH foie, to say, that the laws do enough, when 
they give the dioico (ovon supposing it could be made 
with (loliboratiou) botwmon a fair and imjiartial trial, and 
one tliat is liable to the strongest objections. They must 
do more, they must restiict that choice, so as not to 
Kiifiev an ill-advised individual to degrade them into 
instruments of ruin, though it should bo voluntai-ily 
infiwted; or of death, though tliat death sliould be 
suicide. 

Anotlier advantage of rendering tliis mode of trial 
obligatory is, that it diffuses the most valuable informa- 
tion among every rank of citizens; it is a school, of 
which every jury that is impanelled, is a separate class; 
where the dictates of the laws, and the conse^uonces of 
disobedience to them, are practically taught The 
jErequeni exercise of these important functions, moreover, 
gives a sense of dignity and self-respect, not only 
besoming the character of a free (sitizen, but which adds 
to Ida prirate happiness. Ndther paerty spirit, nor' 
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intrigue, nor po-R-er, pan tlejnivp biin ofihU -li.u. ui th.> 
administration of justice, tliougli t1i( y can }Hnid»}t tin pi itli 
of every other office, and s acati* < v<'r\ of In r [tl ic« , lU . r\ 
time lie is called to act in this cajjacit v. In mn-t it • 1 t!i if 
though perhaps placed in tin* hunihli -t -t.ition, In i'- yi t 
the guardian ofthc lit<‘, the lih. ify, ..nd i. pnl lion .,i hi^ 
fellow titiKcns, against injustu'. ,tiid oppn ‘.ninti , .md tli.ii, 
uhiie bin plain nuderstnndino Ini'- Im n found th 1« u 
refuge for innocence, his incoiriiplihle initniiiv is 
pronounced a &uro phdgt' tli.it uuilt will not t sf.tp* 

A state whoso most oliscun* cifi?' n*. jih' thus tndn idualh 
elevated to perform those augu-t runefious : who .im, 
iiitornatcly, the defuiwh-is, „f the iujinid. fin do ad of 
the guilty, the vigilant guardians of tin- {>*.n*iifution ; 
withont v hose conseiii no punishim m cm la inllicn*«l, 
no disgrace ineuried ; nho can, l»y fin ir 'oict , .mi sj tin 

blow of oppression, and diriH't tin hatnl of iuNtiM ttlm* 
to (itrihe— such n state can in sor sink info i>{u4is, or 
oaaily submit to oppression; corrupt luhis ma\ putuf 
tho coimtitution ; amhitiouH deinagogiu's niay violate Us 
precepts ; foreign influence may control its opfnuioitM ; 
but while the }Tooi>le enjoy the trial b\ .icrv, tak«n h\ 
lot from among thomselvi's, they cannot ccas** to lie Im c. 
Tho information it spreads ; the sense of digttiiy and 
independenco it mspires; tho courage it watis "id 
always give them an enoigy of resistance, that can 
grapple with oncroaohment ; and a renovating spirit, that 
will make arbitrary power di^^iair. Tlie enemies <if 
freedom know this ; they know how admimblo a vehick 
it is to convey the eont^ion of those iibewd pnnolpleiit 
which attack the vitals of their power, wtd th^ guard 
against its introduction with more caxe than they would 
take to avoid pestilential disease. In countries where it 
already exists, they insidioasly endeavour to innovate, 
because they dare not openly dastroy ; changes incon- 
sisteht with the spirit of the ibstttaiyon are introdticed, 
under the plausibk p:|retf srt of improvement ; the common 
of diisfend are lod illdn;^n$aed to perform i&e di tti es 
sebetbu Is Tl^ clmmo muit be 
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fonJided to an agent ot executive power, and must Tbe 
made among the most eminent for education, wealth and 
robj)ectabi]itv ; so that, after several successive operations 
of political chcmistiy, a shining I’esult may be obtained, 
freed, indeed, from all repubb'ean dross, but without any 
of tlie intrinsic value that is found in the rugged, but 
inflexible integrity and incorruptible worth of the original 
composition. Men, impanelled by this process, bear no 
resemldance but in name to the sturdy, honest, unlettered 
jiu'ors, who derive no dignity but from the performance 
of their duties; and the momentary exercise of whose 
functions gives no time for the work of cormption, or the 
efleet of influonco or fear. By innovations such as these, 
the in.siitution is so changed, as to leave nothing to 
attach the aftbetions, or awaken the interest of the people, 
and it is neglected as an useless, or abandoned as a 
inischievoiis contrivance. 

1 II England, the panel is made up hy an officer of the 
crown ; but thoi'o aio many correctives which lessen the 
(‘fleet of this vice. The return, except m very special 
cas(‘s, i.s made, not with a view to any particular cause, 
but for the trial of all that ai-e at issue; and out of a 
large inuubor retiunod on tho panel, the twelve taken for 
tho trial arc designated by lot; in capital cases, also, tbo 
extent to which challenges ai'e allowed, is calculated to 
defeat any im})rop(‘r practioes ; and when we add to this 
tho general vc'neratkm for this mode of trial, the force of 
public opinion, guided by a spirit wliich it has created, 
and difl'used, and peipetuaied, we shall soo the reason 
why the trial by jury, though hy no means perfectly 
organiisod, is, in that country, justly considered as the 
beat security for the liberties of tho people ; and why, 
though they behold with a shameful indifference, a 
domineering aristocracy, corrupting iiioir legislative, and 
encroaching On their executive branches of government, 
tiboy yet boast, with reason, of tho independence of their 
judiciary, ennobled as it is with the trial by jury. “We 
have reo^ved this invaluable inheritan^ ft-om our 
Bfitiiidi let us defend, and improve, and 
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stabli'^ln <l by «int*f ■'toi* luiuinun t* tin ' mi' tin i • 

>t‘ fitHiiui n, 1>,\ vihost* InlnMii N « tjtt in ti o4 it liii,!*n 
vill lu\t‘ htcii jiuHoi f< tl .tttil flit - It li 
In I'Vuino, thl*. im«l< tif tiiil w.t uin i *1 
lu' nnolutioiJ, but wa-. itit i w tnl“ Inoinl in* omi • i.t m 
lie f’\t‘rt'i''£‘ of’ tin iiiijH u.tl jitiu* I 15 tin i «’ t»1 i ' , 
t Y.!! st» laotlilktl u . to li.iM < iiM K .1 ii ofiili t 
,ts orinui; it bttaiiu a ib'i t't). of' itt> ni. h »ho*n 
iiy tilt* jut It i‘{, whii In bl JU' oJlnt ,i ib v ill ti} fl 
ji'tnvii. It ttas iulu<t‘i{ b\ >.«<<» '•im o) • laiinii' t tU bt 
tlio king’b olficcVh) to twutt;^ tun . oui of vtbn ii tb 
accoaetl bad thn illuwjry privib'tit i.t tvtijaut^ ut juin . 
and tiie votAJs of tlio majority of tin omtiumti lw»Ui. 
combined, iu no voiy hib Ilinildt maoini, wtth tin 
opinion's of tbo bomb, tlotidul bit Kiti \it *\tu 
undor this vicious constitution, JuiKs lw\t nUiH luu. 
boon found to intoijiosc bttwtcn t'\»'iuti\i jmiwi i ainl 
its victims; and tho very name ffor it is, in tut, but 
very little more) of the trial by juiy, is now. ufubi flu 
monarchy of Franco, felie object of lo^val jonlous^ and 
fear. 


With these oxamplos boforo uh, ought wo imt, in 
framing a now code, to impreis} ou the miiKls of our 
constituents a sacred attachment to -atts institution b- 


So venerable for its antiquity t So wise in theory I Ho 
efficient k practice 1 So alinple k form I la subekneu 
so i^ell adapted to its eadil the tem>r of 
best hope of knooeai^^t % tik,ltka4*t of 

freedom, detested aa^ bjp ik Ihilt Kk^wu 
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country') Avhon corruption may pervei't, and faction 
overtiuii, every otliei institution framed for its protec- 
tion. E^on in such times, the nation need not despah. 
A regenerating spmt will never he extinct, while this 
admirahlo contrivance for its iire&ervation exists . fostered 
in tins retreat, it will giadually gather strength, and in 
due tune will walk abroad in its majesty over the land, 
aiiest tlio piogiess of aibitiaiy power, stnke off the 
shaiklos which it has imposed, and restore the blessings 
of fu'cdom to a peojilo still conscious of thoir light to 
enjoy them. 

If those rollcctions should chance to be seen in tlio 
other states, they will be considered as a trite repetition 
of acknowledged truths: here, I have some reason to 
ajijirohcud they vill bo thought jiroblematical assertions. 
But whatever may bo thoir effect, I should, mth my 
id( as of thoir iuipoitance, have been guilty of a derelic- 
tion of duty, had I failed to present them. All, how- 
or, I think on tlio subject, more than any language at 
my command can expicss, is contained in a single felicitous 
Mi'uicnio, written by a man as eminent for learning and 
genius, as ho is admired for the puiity of his principles, 
and his attachment to the institutions of freedom — speak- 
ing of jurors, ho calls th<‘m — 

“Tw<*lvo invisihlo Judges, whom the oyo of the cor- 
niptor c.uinot m‘o, and the influence of the powerful 
cannot roach, foi they aro iio’wlioro to he found, until 
tho moment when, the balance of justice being placed 
in ilioir hands, tlioy hoar, weigh, determine, pronounce, 
and immodiatoly disappear, and are lost in the crowd of 
thoir fellow-citizons.” 

The other provisions of this book oither require no 
particular elucidation, or will receive it when the work is 
preseniod for adoption. 

It may, however, be proper to notice a change which 
is proposed in the law of principals and accessories. As 

at the opatth^ of tlie academy at Huladel- 
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aitii tliL iut’ Vs tlitu N < o'is t< ' lilt in 
ooiiuunit btJttuii till oltiud'' <i' 1^11 I 'I t t two 

d( uoiuuutioiis, 1 iiasi ( ikt n ts\ is tin ' mc i 1 (jptlii 
tinU, out] (.lllo'l tilt* ill t 111 lmitl|t)l'i !♦ \ II ' l'" 
tUsCll])tlOU of ilUtsslllS (Stlll'Uiis to till MiiUtI III 
l.ll’t, how {MU tlu* odious oil( Uu* til Jih>ttll!'„ I MUU*. .Old 

lustioatmo .uiollit r to jitiJoiin th.ii s.lmli fiu ntuiiixi 
hjs not t’oui.i'4< liiniMirto is*«uft , iion t m th s U 
asshmlaiud it) the .u't of ulusiiu .i i(|MUttnt lud -mi 
pliciiut oilliudi 1, who iiis'okis oin ful.s. aiid n In •' on “lu 
gouoiosiiy act, svhHt, though justt*« u<<is 
huuunuty tiiuuot alssays itmihuiJi. ‘Hu t» t mm 

hu ludos soiUf‘ .11 is s\ hit'll ,uo su lutuh hhituft'tl with 
thoso ss’hith wuhtiUito tlm oiltuot. that h ssa. (hoU4f»l 
more bkiijilo, as ■svoll lui more just, to .uuut<{» thi m umit i 
the same head, and liy destroy iug usthi diittmtHiUH, 
greatly rofetrict the numlxT of {'limos of* r imjtfn ihf 
Under the second head, our lasv now mils lor tho 
punibhineiit of acts, svhith, if nut strhtly siilu* nio 
coiHairdy too nearly allied to (ht m t<i !«• tli sj};iial* il ts 
crimes. Tlic ferocious legislation whith liist iii.utHt 
this law, demands (and soinetiiue.s under the u.diy of 
the most cruel doatli) the wundico of all the li< lings of 
nature, of aU the sentiments of humanily ; JiP'aks the 
ties of gratitude and honour j mukon olmdw'uce to the 
law to consist in a dereliction of ovoi'y prineijdt* that 
gives dignity to man, and leaves the unfortunato wveU'li, 
who has himsolf been guilty of no o^aco, to deride 
between a He of in&tny and self-reproacdi, or a doatli of 
dishonour. Dreadful as this jdeturo Is, the orij^nal i» 
found in the law of accessoria* aSer the iaot If tlie 
father eommit treason, the soin must ahaikdoii, or deiUver 
him no to the exeeuiaom^. If ^ 1 Ni of 
Clime, the stem dictates of otot lair ^ hia 

that the v^ mo’lhwr 1 ^ tiMt la« 

and brothers, the *So»|i| 6 ide 5 ff^ 
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should expel natuie from their heaits, and humanity 
fiom thoir feelings; that they should baibarously dis- 
cover his retreat, or with inhuman apathy, abandon him 
to his fate The husband is even required to betray his 
wife, the mother of his children ; eveiy tie of nature or 
affection is to be broken, and men aie lequired to be 
faithless, tieacheious, unnatural and ciuel, m order to 
piove that they aie good citizens, and worthy members 
of society. This is one instance, and we shall see others, 
of the danger of indiscreetly adopting, as a divine pre- 
cept apphcablc to all nations, those rules which were laid 
down for a paiticular people, in a remote and barbarous 
age. The piovisions now under consideration, evidently 
have thcii oiigin m the Jewish law; that, howevei, went 
somewhat further , it required the person connusant of a 
crime < oimnitted by a relation, not only to perfoiun the 
part of mformor, but executioner also. If thy brother, 
the son of thy mother ; or thy son, or thy daughter, or 
the wife of thy bosom, or thy friend, which is as thine 
own soul, entice thee secretly, saymg, let us go and serve 
other gods, thou shalt not consent. . . . Nerther shall 
ihmo oyo pity him .... neither shalt thou conceal 
him , , . . . tliou shalt surely kill him ; . . . . thou 
shalt btono him with stones.” Almighty power might 
couuier.ict, for its own purposes, the feelings of humanity, 
but a mortal legislator should not presume to do it ; and 
ill modern times, such laws are too repugnant to our 
feelings to bo frequently executod , but that they may 
never bo enforced, they should ho expunged from every 
code which they disgraco. The project presented to you, 
does this, with respect to ours. To put an end to that 
strife, wliich such provisions create in the minds of jurors, 
between their best feelings and their duty, their humanity 
and their oath ; no relation to the principal offender, in 
the ascending or descending line, or in the collateral, 
as fitr as the first degree : no person united to Mm 
marriage, or owing obedience to him as a ser?a^ 'Wi be 
puMsbed as an accessory. Cases of other partacular ties 
of gfatitiile or friendship cannot be distiogaished by law; 
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they must be left for the consideration of the ]tariloiiing 


power. 

I proceed to the plan of the third Ixaik, the most im- 
portant in, the work ; it eiuuncvates, classes, and fUiltue.s 
all offences. 

All contraventions of penal law are denoinlnuted by the 
general term, offences. Sonic divisum wtJs neecs.-saiy to 
distinguish between tho.sfj of agrtfater ant 1 others cifa h.‘s.s 
degree of guilt. No scale could be found Ibr this meusuru, 
so proper as the injury done to .society by any givnii act ; 
and as the punislmient is intended to be propartioued to 
the injury, the nature of the putti.4iiuent was fi.Kctl on, as 
the bouudaiy between smaller offenee.s, whicli are desig- 
nated as misdemeanors, and those of a more «(;rious nature 
whicb are called crinies. The last being istteh !is are 
puni^ed by hard labour, seclusion, or privation of civil 
rights, in addition to impiisoninent. All other ttfbniccs 
are called misdemeanors In the progress of tlm work, I 
have felt some want of . brother deuondnation, to dis- 


, tmgulsh the lighter offences, which are puidshablo by 
“ pec^aiy fines only, froin those which are callal in the 
English law by the aiipellatibu of liUjh mmk- 


and which are pimished its ■well by bodily 
restirmnt as by fine. It is possible that in the end, sume- 
tlbing cpiitraYentipri of the. French laW; may be 

j^opt^i bht lam'^ prie^nt inclihed to tUiidc, tiiat the 
; &gle di^sion I b|ave mpntapned^w 

v',TMs;ii^t (^yi4pn’'c^:]be'0f no utility' in, the definition ' 
.'.pf ^d,;,,ther,efdfn' 5 ^^ nb'ipkeedh that |»ai.i of, 

_ .'.iihe^'WDrk;^' .the .nece^iy ' 

-■'fh'® - ■; pro^^ -will 
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individual; and most of tlie outrages offered to indivi- 
duals, in some sort, affect the public ti'anquillity : but the 
order of the work requires the division, and it is made 
with as close a view as could' be given to the nature of 
the different offences, as follows : 

I. Under the head of public offences are ranked : 

Those which affect the sovereignty of the state, in its 

legislative, executive, or judiciary power. 

The public tranquillity ; the revenue of the state ; the 
right of suffrage ; the public records ; the current coin ; 
the commerce, manufactures, and trade of the country ; 
the freedom of the press ; the public health ; the public 
pi’operty; the public roads, levees, bridges, navigable 
waters, and other property held by the sovereign power, 
for the common use of the people ; those which prevent 
or restrain the free exei’cise of religion, or which eoixupt 
the morals of the people. 

II. Private offences are those which affect individuals 
and injure them 

In their reputation ; their persons ; their political, 
privileges ; their civil rights ; their profession or trade ; 
their property, or the means of acquiring or preserving 
it. 

Under one or other of tliese heads, it is believed that 


all such acts or omissions can be arranged, as it may be 
proper to constitute offences ; unless, indeed, those which 
relate to societies orcorpbrate bodies maybe found, when 



they come to be denned, not properly assignable to, any 
one of these divisions; in which ease, a separate class , 
will be created for them and other miscellaneous offences. 

If is obvious, that the classification cannot be complete 
uptil all the offences are . enumerated and ^effnedi andi . , 
therefore, this aketeh is subpiitted more to give a 

of'the,nmfhQd>:,thah a^■a,;(m^apltete^3^1an.^■■■tA;v■■^^ 
"Mehmcholy, misfortune' and 'despair^^^tem/ '' ^ ''' 

^ fh!»,.'ttiah8ppy te’ ■,an;'ao^ ;wliich,^, by 


WW'r-y''’'' 
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admitted iu tiii^ coclo. It has not ; huafiM it', insorfion 
would b<‘ contrary to souiu of the fiaid.tim nl il jtinu iph s 
which have lx on laid <loN\n fur ft Huiiiu it. 

Suicido <au never In ])uuislu<l Init nnkiii*; tin 
pomdiy (whetlif r it ho foirnitmc or dis'^ian ) fdl ( vein- 
lively upon the innocent. lln l*jn'ali‘'li nianal* tin 
ronuius <»r the dead. Tin- hnnimat* liud^N rHl>.a«ulni 
the ignominy nor |kiuu The mind of tin aatoMnl 
survivor alouo is lacerated hy tin*, useh .luil '-iNace 
butchmy, and the <lisgi.icc of tin* (Mention In felt 
exclusivoly by liim, althongli it ongin {o t.dl on tin InVi 
which inflict it. Tim father, hy a r.i-h mt ol ‘ilfdt- 
fetrueiion, deprives his family of tin •'tipinuf lie ouuht to 
afford tlioiu ; and the law eompletes the um! of nun, by 
harrowing' np their feelings; eovuing tlnm wdli di' 
gract^; and depriving tin in liy forfeitat* of llair iiuaiis 
of foubbistcnco. 

Vengeance, wo have said, is tndvnowa to cur liv ; it 
cannot, tlioroforo, pumie tho living otftud*r, inmh ic'S, 
with impotent rago should if pounce, like a valtaie, "ii 
tho body of tho dead, to avenge a eriim' whi(‘h the 
offender can never repeat, and wiiiclj eirtainlv Indds (»ut 
no lure for imitation : the immeent, we iuivc ussuned, 


should never ho involved iu tho puuishmt at intlicb d on 
the guilty. But hero, not only tho hiiaxtnf, but tlntso 
most injured by tho crime, are exeluehely the sultlnis 
by the punishment. We have oHtablished asa ntavltn, that 
the sole end of punishment is to prevent tho < oniud'^shrti 
of crimes; the only means of effecting thi-s iu the 
present ease, must bo hy tho force of oxamplo ; but what 
punishment can be devised to deter him, whose very 
crime consists in the infliction upon himself of the groatvst 


penalty your law denounce 1 Unless, therefore, you 
use the hold which natural affeotitm gives you on his 
f^lin^, and restrain Mm by the fear of the d%raoe and 
ruin with which you threaten his flwpflily, your law has 
so efeciave saoctei but forMiii 'the 

Midatot &at threatens % h ipdlty ^ 
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It ib either a rain threat, and therefore cannot operate, or 
if executed with an ill-directed rage, btrikcs the innocent 
becaube the guilty is beyond its I'each, 

Another specieb of offence i& also omitted, though it 
figures in eveiy code, from the Mosaic downward, to 
those of our days, and generally with capital punishments 
denounoed against its commission ; yet I have not pollu- 
ted the pages of the law whicli 1 am preparing for you 
by nieutiomng it , for several reasons : 

First. Because, although it ceitainly prevailed among 
inoist of the ancient nations, and is said to be frequently 
c<(muutfced in some of the modern, yet, I think, in all 
those eases it may be traced to causes and institutions 
peculiar to ibe ])eople where it has been known, but 
wliich cannot operate here; and that the repugnance, 
disgust, and oven horror, which the very idea inspires, 
will bo a suJficiont security that it can never become a 
provalout one in our country. 

Hecondly. Because, as every crime must be defined, 
the details of such a definition would inflict a lasting 
wound on the morals of tire jieople. Your criminal code 
is no longer to be the study of a select few ; it is not the 
design of the framerh that it sliould be exclusively the 
study oven of our oAvn sex ; and it is particularly dosir- 
abh*, that it should become a bi'unch of early education 
for onr youth. The shock which such a chapter must give 
to tliciJ’ pudieity,tJre familiarity their minds must acquire 
with tlie niost (bsgusting images, would, it is firmly 
believed, be most injurious in its effects : and if there w^as 
no other objection, ought to make us pause before we 
submitted such details to public inspection. 

Thirdly. It is an offence necessarily difficult of 
proof, and must generally bo established by the evidence 
of those who are sufficiently base and corrupfe to have 
participated in tire offence. Hence, persons diameless 
and depraved enough to incur this disgrace, have mhde 
it the engine of extortion against iSie innoeent, by 
threatiA Tiing them with a denuncaation for this crime, and 
they wwe generally sucoeesftil ; hecauee, agahwt such an 
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accix^ation, it was Known tli.it tin* inf inn <>1 tli» ,> ‘(U" i 
fuxnihliod no mio (loftiao 

last le.'soji foi tlu oiui 'lon \'.i , lint !-> U oiti 
ciiiiun 1/1 pio< M (linns iHiisI !■ jnililit in^l t d (>! ’fn, 

naturi.' would (io inou iiijun to |lj< (ikh i <« j* .jd» 
tlnn tilt, .su i( t, and tin !• lot ( dn i' iin 1 1 1 s >*, m ,i*f 
suui of tin oflt ii( ( . 1 w I" not .t Inil' iiiflin n < *1 d >< f<\ 

i(Hi(tuit’ <*n tin j>io)>.diilii\ ihtl tin in t • to n. 1 < 

Mitfir, utlnr lt> nuilioious tonilnnaflon of pMjm d nif 
lu ‘■sts, in a pa-(i sotliUnuU of d«lioi*,(i iii n« n otv 
ennlit tliat wonld 1 »o oivmi to cin un»'"t tin d t\>i<n'i, 
wboio (hioct jiiH»ot is not (a'd_\ piiHuod. oid 
fl"om tin natuit‘ of tin* (•unn , a pojndtn ' »n < d In 
tin* vory mini sit ion. 

In (It'sionai ino tin* ints mIuoIi Itould it ditluol 

olluiictSj 1 could not toniiiM tin dt liou to uch a W(}»» 
almidy |)i‘* 'v.ili lit in tins <onntn . tin would Init i* 
quhod, ill futuu*, too iVnjtnnt a iMiiiitin* i • t'n w »iU 
of amonduiont ; nor could I, with |iiopn»ti, nn !u'i> all 
fclio long lifat of otfonech which Iwvt fiitu uimmiatid m 
th .0 codos of otlier oouniiioH. A niiddh com i> h t 1« > n 
pux'fiuod, cxubiaoing Mich pittliihitioni oid\ a-/ 
to actK which the pronent, und piohahlv tin intnii, 
&tato of taociofcy, in our aiuntry, lu.iy rctpiiu to In i. . 
preesod. 

The penal laws of xnost countries Iiavc an tiiuph d* - 
parlment allotted to ofibntos against rchgiou, 1maiH<* 
most counkios have an cstablishod religion whi* ii must 
be supported in its suporiority by tlxo pytmUks of imu- 
poral laws. Here, where no pro-emiiicttce is ackiiow 
ledged, but such as is acquired by persuasion and con 
’viotion of the truth j where all modes of feitli, all fbniis 
of worship, are equal in the oyo of the kwf and it is loft 
to that of onmiscienoe to diseovet whkh is ^e ono most 
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with public tranquilhty : tho^e aie, accordingly, all that 
will bo found in the code. 

After thus accounting for the oiuisf-ions I have re- 
inarked, it may be pioper to notice a new class, nisei ted 
in tho enumeration of public offences under the head of 
oflences against the fioodom of the pic&s . tins is new in 
the legislation of those governments where the libeity of 
tho j)ress is best e'>tablislied and most prized. It has 
gcnoially been thought a sufficient protection to declare, 
that no punishment should be inflicted on those who 
legally exorcise the light of publishing ; but hitherto no 
penalties have been denounced against those who ille- 
gally abiidgo this liboity. Constitutional proMsions are, 
in oui republics, universally intioduccd to assert the 
right, but no sanction is given to the law. You do not 
the soundest principles require it? If the libeity of 
publishing bo a light, is it sufficient to say that no one 
sJiall be punished for exercising it ? I have a right to 
possess my prupoity, yet tho law does not confine itself 
to a dcclaiation that I shall not ho punished fur using it : 
.something iiioie is done, and it is fenced round with 
penalties, imposed on those Mho deprive me of its enjoy- 
ment. 

Why should there bo tliis dilferonce in the protection 
wbich the law affords to those different lights ? Not 
certainly because the one in question is considered as of 
small luoment • every bill of lights since tho art of piint- 
iiig has been known, testifies how highly it has been 
prized. Tliis anmnaly may, in states goveined by the 
comimm law, be accounted for by the lefioction, that 
every broach of a constitutional privilege might there bo 
eonsidorod as a misdomoanor, and punished m such, 
although no penalty weio contained in the law. But 
hero, whole nothing is an oflence but that wbieh is 
plainly and especially declared to bo such by the letter 
of tliQ law, whore we have banished all eonstruotive 
offences, here our code would bo incomplete without the 
insertion of this class. 

All violence or menace of violence, or any other of the 
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means wliWi an* emummtod In tin »...! ill . sn i iii* 

auUimin winth tun »*.>> 

valuable is d. tiutd tu b m Su, 

the 1"^ Im V M .. * liiMl • 1 . 

^^,(j\ons5<l.>iin'f the ton-tiiutio.Hl [mai .,*j }Mi « 

mount to aiiv . i< t ttfb.i (lilt 11 1. ->til . m .<< i ii’'% 

that alll-’"'' it -111 nil In t!i 

those 'unity 

ahroh<rnf?<rt‘)i*''ii«un«iis tli' lih.iU.»ith. |.j ^ .uiOimv 

to the I'llvih ‘4‘‘ secured h. th* loustitjitinn h 3.,ii l« 

>1 tjiit this is nu‘».itoi\, liM Mis* tl». itii. .(itdioiifv 
'%\liu‘U makes the code ni.i\ it, ,in*l tlio tfa h j;i - 

lature uhh'h i'uuid so ikr tojiit t iht ii ihi’i. i- tovnilih 

the coustituliou, %\ouhl cirtiuily .ihin. il tl.. hu lu 

which it was iiiadc pmiislmhlc. To Iht' I m ftu. Hiat 

the consequence docs iiol foH.m. All ok on mnstitu' 

tional riijhts arc Khloin o}n>id.\ nr di»*»iU inadt , t(»* 
reneai of this part of the code viouhl h» .ui -i* kiioahtly 
ment on the part of thus*- who procund » tho dm 
wero'hoaiilo to the Hu;Ufe smusd l»\ tin* 

This in a popular jjovernment, uo rcptcst rnmn. «oid*l 
dare' to avow ; and however dcsiisnis a f.n imn miolit In* 
to got rid of this fovmidahk censor of tlnii pnnciph , 
operations and plana, they would nct'crdme opcidi {«» 
doclaro thei^ fears. But by nieanM of piiAi».ion . in 
your code, all those inwdioua aitemphj hj which vahuddc 
privileges ate generally d^fcroyed, will l»o prevented : the 
people will be put on their guard against them ; and the 
iudioiary ^11 armed with logd awthuiity for tluir 
punynn®»l> and suppression. 

I wish to have it distino% understood, that tliw pro- 
ewiing divifflon and dassifioataon <£ oWmm is mtroducod 
to giw a method to the work, wMdi win aid the momuty ; 
render reference more enable the efcpdent to wna- 
prehead the whole plan, and fiitijre kfkktose to aj^y 
saneadments and ameHorstkas- with, eSei But 

that they »r® intetale^ nmmuk p Pm » 

Swodw 
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class in which it is placed. The mixed nature of many 
offences, and the impossibility of making any precise line 
of demarcation, even between the two great divisions, 
render this remark necessary. 

After the pi'ohibitory and mandatory part of the penal 
law, we natxuaily come to consider its sanction or the 
means of securing obedience to its provisions. 

The fiist of those aie the precautionaiy measures to 
prevent tlie commission of apprehended offences, or to 
airest the completion of those which arc begun. These 
are provided for, in the fourth book, and do not, very 
essentially, differ fiom those which are known to the 
English law. 

In consideiing tiiiis important branch of the subject, 
wo must refer to the principles established in the pre- 
liminary chapter. If those are right, the law puni^es, 
not to avenge, but to prevent crimes ; it effects this, first, 
by detening others by the example of its inflictions on 
the offender ; secondly, by its eftects on the delinquent 
himself ; taking away, by restraint, his power ; and by 
reformation, his desiie of repeating the offence. No 
punishments, greater than are necessary to effect this 
work of prevention, let us remember, ought to be inflicted; 
and that those which jiroduco it, by uniting leformation 
with example, are the best adapted to the end. It would 
be disgusting and unnecessaiy to pass in leview all the 
modes of punishment Avhich have, even in modern times, 
been used, rather, it would seem, to gratify vengeance, 
than to lessen tiro number of offeneea A spirit of en- 
lightened legislation, taught by Montesquieu, Beccaria, 
Eden, and others; names dear to humanity I has banished 
some of the most atrocious from the codes of Europe, 
But it has happened, in this branch of jurisprudence, as 
it has in most other departments of science, that long 
after the great principles ai“e generally acknowledged, a 
diversity of opinion exists ou their application to pasticu- 
lar subjects. Thus, although the dMocation of thsjoihts 
is ao long^ considered as &e best mode of asc^rtaaing 
wmoeeBco or discoreriug guilt j although <AaoeB against 
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the deity aio no lon^t r ( <l 1 a (’i Uim t o 
01 tlioso di^ainst tlio un)tsl> of kiu_, ^ j „ M)\ tii h >• 
piucoi'i, and tlio iivdv, aini fin v In ’ <l ?• to • 

mode- of punidiincnt h ui ihtn o' t ’ i > 
oqualh (Hid, au ([Uitt j hom • • ' * i ii 

luavim^ oi ji( 11 il law , It 10 n , (h i( » i , t * * 
piss somt. of fill 111 ill H \ It V. 

Tluymiylx itdin i d to tbi !• • i i 

tiriu ; siiiqdi' iiojoisoiiiih ni utij t uu. . ,» 

confistation of pio|Hrt\ t \}i*> lu t > < u i > t » 
lalKmr on puhln woiks, mutmt on if I ’ t ’doi'i 

inaiks of dis<4r.vi‘ ; sUipt oi t o ' » » t .0 j 

lioddy pain ; dvath 

fJauislniieiii, » if if v*if m « ft*. »tr i»i i 
Iwidly, J think, l»f {koii^hf «t(if . (»ji* i t »hm, , 

•nhidi one nation owi to {tnorh* 1. '|j outi whu n 

foiTtd Iroiii one (onuti), titna n'o * » i », 

and whfnntj In i>i« s, h» ciihi i v ith i m h , i 
to break tile law 1 ami coiinipt f In inoi >1 ifi n ^ 
The htiiuu trinus which i»ak*‘ him unfit ?» i o , i 
own, render him iniscliievous t*' that ^ i* h t » h,. 
for his retreat. Evtry nath.n, tin ». wo il.l o u > * >< 

to oompkiu of law s that inadc t in » tM i it • »i t< t ’ i i * n , 1 1 

of banditti, and other iiwdifntoi^ ot ihm n jf > 
Each, at least, would havt a i lolit to rdi »i t |j< • nt i i » * 

If all do it, then the puiusliiumit e.innot b inf!,* f ^ ,l mj 
must bo cominutod info that wlih li }•, d. mmiir < il ao uu-t 
tlrose whoretmn. If no laws are luiidc to . %pd thi ni, 
or guard against their entrants*, tin* lax out luti t f** 
reciprocal, and each nation wsmld 1«* bound to h»m\* 
from ite neighbour a number of fort»igii rogu* •«, i tpoil t<» 
that of the domestic yiliainB tk‘y send out. Tho Hoiiiftim, 
who commanded the ciwilkod world, might t'u»|d«y tiiih 
punishment with ©fifeoi In modem tunea, it U owH 
used (and that rarely) for state cUbnoeM, and thon It h 
generally daagerotmj h&mm tlm mta banhthfHt f«r 
poHtioal ciii^ h^|reqtmn% the power of doimr nmm 
* ^|tenftv0 ini0chi«f*flhj!^ lnjgii, U k lOao a 

Wistif Ij^ wottH liiitrti itn 
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terror?, and those upon whose love of country it might 
operate as a punishment, could find many means of 
evading it by an undiscovered return 

Deportation, oi latlier relegation, is more efficient, 
because letuin is more difficult than from simple banish- 
ment. It also operates favouiably sometimes, by pro- 
ducing retoiniatiou, and while enforced, effectually pie- 
vents a lepotition of the offence , at least on the society 
whore it was fiisi committed But its effect, as an. 
example, is nearly lost, because the culpiit himself 
bcaiccly thinks it a pumsliment ; and because the distance 
causes both him and his crime to he forgotten as com- 
pletely as if ho was lemoved by death , and its practical 
operation in England, where it has been long tiied under 
various forms, docs not warrant the conclusion that it 
ought to be adopted here 

The legislature of Pennsylvania have I'eceived, very 
favouiably, a plan piesented by Dr. Mease, recommend- 
ing this mode of punishment ; he has sent me a copy of 
his papois, which aie at tlie disposal of the general 
assembly they aio wiitteu with ingenuity, but under 
the circumstances in which this state is placed, I cannot 
propose his scheme as cither a practicable or an advisable 
mode of disposing of convicts. 

Sim]»le imprisonment has obvious defects; as a cor- 
rective, it is nearly the worbt that could be applied. If 
solitary, it is, for most offence'^, too severe. If it be not 
solitary, it becomes a school for vice and every kind of 
corruption. Tho want of employment, even when men 
ore at liboity, leads them to evil associations, and the 
proverb does not much exaggerate, which calls it the 
root of all evil. But when to idleness is joined an asso- 

* A veiy lespeotablo witae®!, examined before tbe bouse of commons, 
says, “as to tmnsportetioa, I, wifcb deference, thinlc it ongbt not to be 
adopted, except for moorrigiblc ofifeoders, and tbea it onght to be for 
He ; if it is for seven, years, tbe novelty of tbe thing, and the proq^eofc of 
uefnniiing to their Mends and eflsooiafces, reoonoilea offenders to it, so 
H they oonsidec it no panishinent, and trhm this settt^ee in passed 
eanie#, j/o», 

t 
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tlangm-ofurhilury , „ 

if regulatul by la^, iinmt In u fafm r . i , , 1 t ■ ' 

the robust < 1 elimjiu-iit will },» u iMm , . i f i , J. 

tlicy iiru at the tlmetmioii of th. jot, jj^ , , ^ , 

hotter taigiim for pvU\ l.tiamn .ml , w.mi m 
UmfisfaUoit of{,ioj,ml^ h m h a . 

have none. ltl}as<.\i ly <lt ti 1 1 iha‘ * m att .hi. , ,, j, , 
inmisIuumt.oj.eq.{tlui< itism>..m. d . ,, 

unequal, bcuauseitfiuftm. fin dm sam. 0(1. m !a . 

oad ^0 nm^lust fortuiw. I ( in n u, !, I„ . u . f .1 1 1 n . . 
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b IS UttjuMt, for it punislms, wulina dmitmti.n ff, 
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career ; foims a coips of siinilai absociates to prey upon 
society; seduces otliois by the example of his impunity 
in the numerous instances in ^vhich ho escapes de« 
tection ; svelk the list of convictions in those •where 
his vigilance is defeated, and finally becomes a fit subject 
for the grand remedy— the punishment of death. I 
approached the inquiry into the nature and effect of this 
punishment uith the awe becoming a man who felt, 
most deeply, his liability to err, and the necessity of 
foiining a collect opinion on a point so intoiestmg to the 
justice of the countiy, the life of its citizens, and the 
character of its laws. I strove to clear my understanding 
from all prejudices which education, or early impressions 
might have created, and to produce a -frame of mind 
fitted for the invostigation of truth, and the impartial 
examiindion oi‘ the arguments on tliis great question. 
Kor this puipose, I not only consulted such ’wiiters on the 
hubjftt as woio -witlun luy loacli, hut endeavoured to 
procure a knowledge of the practical efl^ect of this punish- 
ment on different crimes in the sovei al countries where 
it is inllicted. 1 ii my situation, however, I could draw 
but a veiy limited advautage from either of these 
soun os vrn’y few books on penal law, even those most 
comuwjuly refcri’od to, are to bo found iu the scanty 
collections of this ]jlato, and my failure in procuring 
information from tlio other states, is more to bo re- 
gretted on this than any other topic on which it was 
requested. "With these inadequate means, but after the 
best use that my faculties would eimblo me to make of 
them ; after long reiloction, and not until I had canvassed 
ovoiy arguiucnt that could suggest itself to my mind, I 
camo to the conclusion, that ■the punishment of death 
should find no jdace in the code which you. have directed 
me to present. In offering this result, I feel a diffidence, 
which arises, not from any doubt of its correctness ; I 
entertain none ; but from the fear of being thought pro- 
sroqituous in going beyond the point of penal reform, at 
’SiWnh the wkdom of the other states Ims hitherto -thought 
pK^ ^ stop; and from a reluotanca iio offer my 
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that of Becearia, were there no other, would ensure the 
yictory. But reason alone, not precedent nor authority, 
must justify me in proposing to the general assembly this 
important change ; reason alone can persuade them to 
adopt it. I proceed therefore to deyelope the con- 
siderations which canied conviction to my mind, but 
which being jieihaps now more feebly urged than they 
wcie then felt, may fail in piodueing the same effect 
upon others. A great pait of my task is rendered un- 
necessaiy, by the general acknowledgment, universal, I 
may say, in the United States, that this punishment 
ought to be abolished in all cases, excepting those of 
treason, murder and rape. In some states arson is 
included ; and lately, since so large a portion of our 
influential citizens have become hankers, brokers, and 
dealeis in exchange, a strong inclination has been dis- 
covered to uxtond it to foigery, and uttering false bills 
of exchange. As it is acknowledged then to be an 
inadequate remedy for minor offences, the argument 
will he restricted to an inquiiy, whether there is any 
probability that it will be more efficient in cases of 
greater impoitaiice. Let us have constantly before us, 
whon we reason on this subject, the groat principle, that 
tho ond of punishment is the prevention of crime. 
Death, indeed, operates this end most effectually, as 
respects the delinquent ; hut Hie great object of inflicting 
it is liie force of tho example on others. If this spec- 
tacle of horror is insufficient to dotor men from the com* 
mission of slight offences, what good reason can be ^ven 
to persuade us that it will have this operation where the 
crime is more atrocious ? Can we believe that the fear of 
a romote and uncertain death will atop the traitor in the 
intoxicating moment of fancied victory over the eon- 
atitution and liberties of his country 1 — ^wMle in the 
proud confidence of succ^, he defies heaven and earth, 
and commits his existence to the chance of arms, that the 
dread of this pumisliinent will ” check Ms pride force 
Mai> like some ma^c spell, to yield obedieiMM to timlaws, 
Mid abandon a course wMhb, he persuades himsdf, makes 
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prevent nay link of diseoM'iy. Tin hai of ih itti, ilnti 
foi’o, will rarely dolor fnmi the mniuit *M»n ttf oo it 
crimes. It is, on the eontraiy, « letaidi j»Muliiil> 
inapplicablo to tliOhO olfonecs, Auibition, wlneh usually 
inspires the eiiino of treason, w«uh nhuM il« fear of 
death ; avarice, which whispeth ilie sei*n f muuh i , i im p- 
below it; and the brutal dclMseiiunit of the jMssjua tint 
prompts the only other trinio, thus pimislied by oiu law, 
is proverbially blind to consequemt's, and lesjuidle’"- of 
obstacles that impede its gratidcation ~tl*uat»» of doat li 
•will never detor men who ai*o actoateti by these paswioiH; 
many of lliem affiront it in the very ooinmisaton of the 
(Kfifenci^ and therefore raadiiy incur the lesser rink of 
eufemg it^ in what they think the 'm]^0mhh evceitt tji 
detection, IBdt present other immqmam mam 
oppodid to tkfi tddsh wer^ In th© 
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ordinaiy restraintss of government — subject him to those 
of a prison ; he could not endure the superioiity of the 
most dignified magistrate — force him to submit to the 
lowest officer of executive justice ; he sought, by his 
Climes, a supeiiority above all that was most respectable 
in society — loduco him m his punishment to a level with 
the most vile and abject of mankind. If avarice sug- 
gested the muidei — sepaiato the wietch for ever from 
his hoard; realize tho falrle of antiquity ; sentence him, 
from his jdace of penitence and punishment, to see his 
heirs rioting on his spoils ; and the corroding reflection 
that others are innocently enjoying the fruits of his cj’ime, 
will be as appropriate a punishment in practical as it was 
feigned to be in pi^eticjd justice. The rapacious spend- 
thrift robs to sup])ort his extravagance, and murders to 
avoid detection ; ho exposes his life that he may either 
pass it in idleness, debauchery and sensual enjoymeirt, or 
lose it by a 'momentary pang — disappoint his piofligate 
calculation ; force him to hvo, but to live under those 
jrivatious whidi bo fear’s more than death; let him be 
reduce d to tho coai’se diet, the hard lodging, and the 
iiuossaut la])Our of a penitentiary. 

Substitute those privations, which all such offenders 
Ibiir, which they have all risked ihoir lives to avoid; 
substitute these, to that death which has little terror for 
men W'hoso passiouH or depravity liavo forced them to 
plungo in guilt, and yon oskblish a fituess in the punish- 
ment to the oiimc ; iustcad of a moiuenfeary spectacle, 
you exhibit a lesson, tluit is evory day renewed; and 
you make Iho very pabHious which caused the offence the 
engines to punish and provont its repetition. 

Reformation is lost sight of in adopting this punish-* 
meni^ but ought it to be totally discarded ? May not 
even great crimes be committed by persoms whose minds 
are not so corrupted m to preclude the hope of this effect ? 
They are, sometimes, produced by a single 0rror~-oc8ien 
ere tho isowsequoncea of a ooncstenation, of circumstemoes 
aowr likely s^gaan to occur, and are very fSeequentJy the 
eiHeet ef & nycnheniAiy hnUnolMrion, which, though hot 
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Ti imiy ho biiid, tiled the {lardMuiiiM jH,v\* 1 i i)e 
remedy furtUl's o\tl ; hut the }(,tido«tu4 |»*»a< . to * *foi ! 
CHhUH, niuht he eKercisi'd, it' at ult, vuiltMut h **1 tiuu , 
without that insight into cluirmt* r vvlih h lie )*• »ft' utmv 
syfitom afiordn. It is, thenlhre, uM<'‘'Odv hdih l* 
abuse ; aud there ifa thiu iurther ohjeetiMU n* it'* » m i< i * . 
that it leaves uo alternative In'twieii dmih and iiiliw 
exemption from punishment; Imt in tvu) dt^oe* mi' 
crime, some punishment is »eee'«'»Jii>", the ii'iviu, if 
subject to 110 reclaiming discipline, will '•uon iMi'ojue a 
professor in guilt : but let the cnneelive ho jiidteiwiidj 
applied, audits progress will d'lscover whether he may 
be again trusted in society, or whether bin depuiv tly is 
80 rooted as to require continued conimonient. 

In coming to a ra^olution on this solemn sulyeet, wc 
tnust not forget another prmciple we have ostablishod, 
and I Ibinh on the soundest roeusons, that otlier things 
beit^ equal, that punishment should be preferred, which 
gim us the means of oorraeting any falm Judgment to 
which passion, indifferenoe, false or deoeivtog 
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correction ; we retrace oixr btepss mth difficulty ; it ia 
mortifying to acknowledge tkat we hare been unjust, 
and during tke time requisite for the discovery of the 
truth, for its operation on our unwilling minds, for the 
interposition of tliat power, which alone can stop the 
execution of the law, its stroke falls, and the innocent 
victim dies. "What would not then the jurors who con- 
sicted ; the judges who condemned; the mistaken witness 
who tostified to his guilt ; what would not the whole 
community who saw his dying agonies, who heard, at that 
solemn moment, his fruitless asseverations of innocence ; 
wliat would they not all give to have yet within their 
reach the moans of icpaiimg the wTongs tlioy had wit- 
nessed or inflicted? 

Tnstanees of this kind arc not unfiequent ; many of 
them aic on lecord ; several Live taken place in oui’ own 
day, and a v(‘ry romaikablo oxainplo which was given hut 
n few yeais sin<*c, in one of the northern states, shows, 
iu a striking maimei, the danger of those punislunents 
vdiich cannot lie iec.illod or (‘onipensatod, oven though 
the innoeeiK e of tlio sutferov is leudeiod clear to demon- 
stration. A few ''Ueh instances, even in a century, ai’O 
hutliclent to couiitoiact the best effei'ts that could be 
derived Irom e\amj>le. Them is no spoctacie that takes 
smdi liold on the leeling.'j as that of an innoeont man 
hutiering by an unjust sentence; one such example is 
remembered, when twenty of merited punislnnent are 
forgotten ; tb«> best pa'^sioiis take pari against the laws, 
and arraign their operation as iniquitous ami inhuman. 
This coimidinition alone, then, if there woi-e no others, 
would be a mo'’t jiowerful argument tor tlio abolition of 
capital punihbments ; but there are othew no ie.ss cogent, 

To «('«’ a liumnn being iu the full enjoyment of all the 
faeultich of bis miuU, and all the energies of his body; his 
vital povr'ers attacked by no disease ; iujurod by no acci- 
dent ; tlie pulse beating high with youth and healtb j to 
see him diwincd by the cool calculation of his Mlow-men 
to certain destruction, which no courage can r^el, no art 
CBP persuasion avert ; to see a mortal ffistribute the most 
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capital ottbnvu; they nfi»Ii''t thur ho i**- lol tK*v*i 
rtmnd tiiG conn ; the iuths. d, tin* ssUut th* » •<» , » I. 
everything comieHcd uilli tin hist •tf',.t5i‘i't icffo s i 
inaitcr of hit* lost and cuiio'its , wlnii ih* }'*ib’ uand 
ih hcrosvcd np to this [»iU‘h, it will i tivf t« ttm* {}*«(»* fie 
circunistiUK'Cs of llu* (Msf, ssliidi ssill j,u»lvlit namd t» 
accoid with the impartiality ucijuin d In iii »» * 

If the accused excite an inlin -t tifin hi' SfUih h. » 
good chnractcr, his ctmiiudioiis. or < v« n In- « unit* o le* * 
and appoaranct', the drenilful tstiisitjncni. . ut i tonn tt'*n. 
and that, too, in the case of great clinics a- w* II as miiioi 
offences, load prosocutors to ve!a\ their sovioity, lutm > 
to appear with reluctance, jui ora to aetpni ngmiist iii 
deneo, and the pardoning pow 1 * 1 * iniprojfuh to mtcrpiisi. 
If the public excitement take another tiuu, the tmiv* 
quences arc worne; indignation iigaitist the criim ih 
created into a ferocious tiiirst of vengeance; iiml if the 
real culprit cannot he found, the innocent Hiillcra on the 
slightest presumption of guilt ; when puhlie xen! ii*i{uiu's 
a victam, tie innocent lamb is laid on the altar, while the 
sotipe-goftt is suffered to % to the mountain. This 
siitYage dispositaon increases with the severity and tho 
frequen^ of capital Inflicticms, bo that in atrueioua m well 
m in li^tser offences, this species of pimiitamt lesde 
sometihMi to the escape of the i^u to the eon- 
iderion of the kaoofiat. 
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severity ; opposite eftects proceeding from the same 
cause ; the unnecessary harshness of the punishment. 

i?nt when no such fatal consequences are to be the 
retiult, the course of justice is rarely influenced by passion 
or piejudico. The evidence is produced without difli- 
culty, and given without reluctance ; it has its due effect 
on the minds of jurors, who are under no terrors of pro- 
nounerng an irremediable seuterree * and pardons need 
not bo gi anted, unless innocence is usceitanred, or refor- 
mation becomes unequivocal. 

Another consequence of tire infliction of death is, that 
if froquout it loses its effect; the people become too much 
familiimzod nitli it to (ousidcr k as an example; it is 
(‘hanged into a spectacle, which must frequently be 
i’cj)e<ittsl to satisfy the ferocious taste it has formed. It 
would bo e\licmi.ly useful in legislation, if the true cause 
could be discovered of tlris atrocious passion for witness- 
ing human agoiiies and beholding the slaughter of humarr 
laniigs. It has dihgiacod the history of all nations; hi 
hoiuc it ga\e n^-o to {leriuanent iusiitutions, like that of 
the gladiators in Home; in others it has shown itself 
like .1 mouil epidemic, nluch raged "with a violence pro- 
[jortioiK'd t ) (lie dtaisity of population, for a limited time, 
and then yielded to tlu* iullueiico of roasou and humanity. 
Every people has givcMi us urstaiiecs of this delirium; 
but tfu’ religious mas.sacro of )St. Bai-tholomow, and the 
political slaughters during the reign of tenor in France, 
exojupiiJy, in a striking manner, the idea 1 mean to 
convoy. The hktoiy of our <Avn coiintiy, young as it 
is, is nr*l free from this stain. The judicial murder of 
tin' wi/4inlH and witches of Now JEugland, and of a 
great numticv of poor wretches, during what was called 
the iiogi’o-plot at New York, funiisli uh with domestic 
lewions on this subject. The human sacrifices which 
we find in tlio early history of almost every nation, 
proceeded from anotiier causes the idea of vicarious atone* 
iMftt for »iiw ; but they were attended with the same 
ofieot. Human sufterings are never 
baWd, for the first time, hut with avewon, terror and 
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conqiuwl, it hn{>3>insiii Hu inhllMi't.-t *< * - a d.. - 
ill that uf tlu- N'liM-.; in rilatiiin tu * I t i- 

obsorvixl, that \V(* h( coiau nuM thutl ol tn • '’j t nt 

which rcquiivd, in tlu hfoiiuitnu, ‘lu* < ti-of t * m 
the disgust produced hy rlinr iii't n-i , nid i! it on* 
attaclimoni to ihcin is iu propiiriiMii to to* ({'thiul''. 
which w.ts conquorod in hmoiiino fuuili.nt/.Ml ittlnjn. 
Whatever luiiy ho the eanM* of’ tliis 'triidtiu t t. tti il > 
history ot* thu human inuid, itsifliit .oit'J.t to i»' tudod 
hytho legislator who dcsins to form o wio end pM 
maiioiit HysU'ni. If the sight <»!' om « ipit d • otoi.on 
oreatosan inlmmatt taste to hcliold attoiln > , d a * OModt* , 
Hatihfied atlbisi with terror, incrcnsi s with »i 1 1 oifi. a ion, 
and homues a passion hy indn 1 g<>Hce. so outdif to h' 
oxiremoly cni'eful how, h^\ winctionino da tnipofcv m 
tsapilal puiiishiucnts, wok) the fouitd.i<ion fm n d* [»i.(\iti, 
tho more to ho dreaded, hwuust*, in om* oosiiuMnid, 
popular opiiuou inutst have the grcati “t intlinnct on <d! 
its departments, and this \itiatt*d Ust* would soon hi 
discovered in tho decisious of our courts au<l tlu \t idii t- 
of our juries. 

But if tliis puuiisliment ho kept for greai iH’rii<*ioti-., and 
the people are seldom treated with the gnitllicHUon of 
Heeing one of their feUow«<‘rcatureH o.xpire hy tin* M‘«n Jus 
of the law; a most singular efthet iaprotluml; thesufiemr, 
whatever he his crime, becomes a hero or h ssinl ; he is 
tb.e object of public attention, curiowty, admhatioii, imd 
pity. Charity supplies all his wants, and mligion provcH 
her power, by exliibiting the outcast Mid murderer, tUmigU 
unworthy to enjoy existence upon earti:^ yet imrificd frmii 
the stain of his vices and cria^, converted tiy her agency 
into an accepted candidate for the hai^inese of heaven ; 
he is lifted above the fee® of death by the laihortarione 
and prayers of the jdousj the ocavert^ fiteer raoeivei 
the tender atteuia^pf.tej^eQt8^ iei4lN»£h; 

|ji^ prison bedouaes* a pWo of a. 
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{111 ItiiKld ttilh .idlictiuii {Uid ik'^pair; and after suiferiiig 
tin St nil of tin kw, tlie body of the 

indpiit who'i di.itb h.h infinny, and who.so iift* was crime, 
1-. attf itdod n sjitctfully and moiiriifiilly to tlio grave, by 
n tr.iiu th.st Mould not Inm* disgiactd the olteequieh of a 
jmiiiot or a lit 1*0 Tlii-. dolcli, though highly coloured, 
isdiMMii hvim lift* • tin* inhubiuuts of one of the most 
ivfinoc! itnd Wt.iUby of our state cajiitids, wit for the 
jiitdinv, and idllioiigh sin-h exalted feelings ai’e notalwaya 
I'xcilftl, or {ire prudently ruprubsed, yet they are found in 
mifuri', {ind in vlmteier dt^ree they exist, it cannot he 
dtmbtul, tlnil in the Siinie propoiiion, they counteract 
ei ery gtaid < ttbet that puukluueut ih intended to produce. 
Tbt* hem of siieh a tragedy ean never consider himself as 
(he actor of a mean <ir ignoble part ; nor can tlie people 
view in (be objii't of tboir adnimition or pity, a murderer 
and a robber, whom they wouhl have regarded with horror, 
if their feelings luid not been injudiciously enlisted in bk 
favour, 'I'lius the end of the law is defeated, the force of 
exiiinjdo is totally lost, and the place of execution is con- 
viTh'd into a set-ne of triumph tor the sulforer, whose 
crime is wholly f irgotten, while his courage, resignation, 
Of piety, mark liim {is the martyr, not the guilty victim, 
of tlie laws. 

Whore laws are ho directly at war with tlie feelings of 
the people whom they govern, ns this and many other 
instaneeB prove tliem to bo, these laws can never be wise 
OP operative, and they ought to be abolished. 

Quid leyfis shie murlhus, mm jirojioiunt ? But if laws 
unauppoitod by the morals of the people are inefficient, 
how can wo reasonably expect that they will have any 
effect when they are counteracted by moral feelings as 
well as by ideas of religion. This is the effect of capital 
pumshments in a country where they are not cOnatiQiily 
ilffiioteii Let us now see what is their result, where 
are unhappily too frequent, 
ttk IfeiglaELd, a great of tht eloquence and 



46 8£pnin' OS 

learning, and all the hiiinanity of the issition ah' at work, m 
ati endeavoiu", not to abolish tlinpuystthniciU t*i tlerttis tiliat 
proposition would he too boh I in a gHVerinni'n* whfa’ - 
I'efonn, in any depni'tincnt, niight h'i'd «,'» Jv^olntiMo in 
all), htit to restrict it b* die ut'jhT atro' inu*; oh'* iiot'-?. 
This has prothiml a parlhuni-ntary !nt|Ujrv. in tho comKc 
of which the reports, to which I have alitnh d I'cftjrc, 
were made ; one of tlmui eoJiiitio's the *.x;ni4jafUo?)s i>i 
witnesses before a eonunittee of tlie honsc of ct-iuinoijr*. 
From one of these, that of a scdicttor win* had iiract !#(?#! 
for more than twenty years iu the eriitiiniil ccdu tis I make 
the following extracts : 

“la the coui’so of my praotiee, i have hnuid tiiat th*? 
puiii^mentof death has no terror upon sn'otiiinsai thief; 
indeed, it is nmcli more the subject of I'idieiili- cinoug f hom 
than of serious dehhemtiou. The eertaih approxch of ao 
ignomirdous death doesnot »jcm to oja:rate upon ths'^m ; for 
after the warrant has come down, 1 havomtn thorn tmai it 


with levity, i ohee saw a man, for whom 1 hud hten t on- 
eerhed the day before his exoBUtiott, and on onbring l»itn 
condolence, and expreaang my eonceiti at his sitwathni, ho 
xepired, with an air of ind® ‘ players at lw>wls mu?!t 
expect rnhbers;’ iand.this man I heard say* thnt It wastuilv 
a few minutes, a kic^ and a »t*'nggle, and all was over, 
■■:.'Pie:fafa''®f' bne sefe'of;eulprit8,,’ui;»omedn8taiices,' had no 
yieffet^.^en'es .'thes^ .wfio’ were; - next' :to ■ W .refaVted Tor 
j ;;^)pni.oh'; 'tiiey.piay/at' ■bal|''Shd^ '|to: their jokes. a»' if 
the me^r.': ■■ i;,,j[mve;';8eeh'4h0 

; i;'ci ^ -.nothing' 'of 
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from the coiiiiniii,sion of offences, answered, “ I do not, 
I believe* it is well known to those who are conversant 


mth criminal associations in this town, that criminals live 
and act in ,!:*‘an|fsuml confederacies, and that the execution 
of one or more of their own body, seldom has a tendency 
to dissolve the confederacy, or to deter the remaining 
associates from the continuance of their former pursuits, 
in.staHces have occurrcal witliin my own jurisdiction, to 
(ionffrm me in this opinion. During one .sitting, as a 
magistrate, three persons were brought before me for 
uttering forged notes. During the investigation, I dis- 
covered that those notes were obtained from a room in 
which the body of a person named Wheiler (executed on 
the preceding day, for the same oftenc^ then was laid, 
and that the notes in question were delivered for'eirciv 
lation by a wuinun with whom he had been living, This 
is (he adds) a strong case, bat I have lio doubt that it is 
but one of very many qthera.” 

The ordinary of Newgate, a witness better qualified 
than any other to give infomation on this subject, 
being asked, “ Have you made any observations as. to 
the effect of the sentence of death upon the prisoners 1 ” 
answers — “Tt seems sciircely to have any, effect, upon 




them tiie generality of people under sentence of death 
are thinking, or doihg rather, any thing than preparing 
fop their latter end.” Being inten;ogated as to the effect 
pfoiiucbd by capital executions on, . the minds of the 
people, he answera, “ I tliink shock, and horpor at the. 
njpmeuti inexperienced, and the yqupg, but 

immediately after the scene is. closed, fofgetfujnesB alio- 
pfcber of Iti leaving ho impression on the, young, add 
ihskfN^rienced. The bid and experienced thief says, the 
have , gone against the man “who , has sirred ; 
:'^^/mi-;pT;,.hd,;mbnsequenc^^ ■that ''m..';whatl’?was 

iSyjdi ' i <^*”^t|tiD^'..ahd ' i -have ■.thetd-'^d^hd 





Ko eoloitrin':*' is nefvsury f.>< L-fir^ljtru tl)-,- n.if.-rt nf 
these sketches. Nufiiiuij'', it 5si h?*', cim tHArc 

fully prove the utter hiuiiht.y “i •.v,,.-!**’ ..f hutsuu! 
life, itf» utter itft.ilic'uiuey ;i.s n |i;ru‘.-4iir!f’w, .m/i lU-; fU;- 
tflCrt'Hliziu'jC upevii.tioii )«n thy uiiu*!' of th-- {*> ot,Se. 

The WitiU of miifivutir tloenue'et-. pP'-'-tn*.* u;e Ai 
pre-HWit fr*uii luyiu" hefure tie,-, f^viu.-rai sowt'; 

laers tvhWi wotihl fh'.’ ;-uhiM'?. Kv vMunnk", 

frotti the TCcyrd.^ of criuiirtal eontls in th*' iH’K crUt st 
1’he pi’evulence of |wti«'>jbr oilhuees, rss 4 Ity flu* 

changes iu thdi* crituinal 1avi> ; the ijuHitau’ •»{’ coujittii” 
iweiitH, coiiipartxl with that «*f couvsi:{i«,tus ; an»l f iu* eSliX't 
which the puiiyitmuit of tkiath has ou the fosptewy of 
the efimes for tvlueb it is ihtlicied : seinirato* ioforusulioiJ 
(lit those heivlH would have juueti fnoiluatcd the jniiVsU- 
gtttion in tvhwfh wo are (mgaged. Ih»t ait honrj:i» iVoiu the 
omt.se.s tvhioh J have alntod, ilte-se are »i«‘t st"Vv tvithln oor 
reach ; tUoi’w am? yet houjc facts o:«.Uta'sdiy know a ou the 
auhject, which are, tbvowi of iuiotresr or iostriu'tion. 
Matderj tn all the Ktates, is with rh'ath j h» 

ipost of theih it is, except tiyamtu {which never (s-cumrti 
under file stefe laws), the only crirta* that is so puobhcih 
If this ! were the inost etBcttcipua i^tstialiy to jiravcut 
:6^ea, tWs offence would he otic (if which wc should 
'/.iiteierwr^t Ikit T« -anHWorThw t|«i'stipM, 
’■:.we-teast-'fekhliBh a et>injMp'ia6tt,wpt,i»otweeh it.ftuA other 

lead w ''to";n into, ; 
iaje ^ tioiae are- , .de^t^ti'^'^ ' of '.the ' very 

;,df ;• Bipci^i' ;'pr^te;: w 
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Uiifortunately, the crime ia punished in the same 
manner as it is here, in the only country we have suffi: 
cient data to reason upon, and therefore the result of 
the inquiry cannot he conclusive ; hut if in that country 
a number of other offences are punished with death, 
which do not incur that penalty here, and if those minor 
offences prevail in a much greater degree there than they do 
here, where they are not so punished, while murder, and 
rohhery with intent to murder (almost the only crimes 
punished in that manner here), he more frequently com- 
mitted in this country than in that which I select for the 
comparison, then we shall have some reason to doubt the 
efficacy of this violent remedy. , 

In London and Middlesex, for sixteen years ending in 
1818, thirty-five persons were convicted of murder, and 
stabbing with intent to murder, which is an average of a 
fmction more th^ two in a year. In the city of New 
Orleans, seven, persons suffered for the same crime, in 
the space of the last four years, which is very little less 
than the same average; hut the population of New 
Orleans did not, during the period, amount to more than 
35,000, which is to that of Middlesex and London, in 


round numbers, as one to twenty-seven,; therefore, the 
crime of murder was nearly twenty-seven times as fre- 
quent, in proportion to nurnbers, as in Ijondon. Almost 
the same proportion holds between the whole state and 
England and Wales, in relation to , this , crime ; nineteen 
executions liaving t^en place for murder, in the .last 
seven years, in Louisiana,, and one hundred and fifby- 
, four .durihg the seven years, ending in 18iS,; ih England 
; an^ Wad^ In London and Middlesex, eight hnnt^ed 
■ aiid ,tighty-five pemoite yere conticted of .forgeiy ^d. 

' rt^pnii^eiting' '^yen'yew; '''ending I'dl'S-.; ^ ' 

■, seven,.; persons • were.'.'.cpnycted : of )tlm;, 
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peiiod iti ilu "t.iU of Lijiii-iOi* »*! t li i i{»t ^ v^<l ~ 
near ten to (m» nmn llni« i.»it op ^ *” in tj 

the pojmktii u M tny « nal < oiu n ti n \ i If lu {It* n 
for mnn s i*f %vliu!i nom kium (f»ii h )•, nd 

ttlikli, if thix iKidhMn, ii\uul<l Hut n j in 1 mI onU 
by iniini-fOiuiKui at haid libniij { lui ti ?} u tin 

state of sot uty m tlif t\u> umtiui* Un tb _« * <4 ttinp 

fcaTiim, Iho t an ui thilit «Uy til* ttbl umit » uH •< in t , anti 
other cueum-itanu-s, as \s(ll a-' fin tijti i 'tntii nl tin Itv--, 
may prtxluce the ditFoiiuet ! h.i\t ‘•Inmn lint ilot** it 
not laifec serioua doubts a» tti tin ot tin tapilil 

poniHhmfut, to obs^ive tlii% dtiuble tlKtt, tint .ilmo-t 
the only cihnn rrhith |»uin''h in that n .unn i, u i»'»i' 
frequent in tUo inopui turn of uunly stiiii tt» in» . ttiiilo 
those TAhith iito lb( objwt of a nnltUi s«n, tnni, an 
almost ill the Himn* latio hss ihaii in tlu eauniy uiih 
which wo make tUo eouijnuistm ^ 

The laws of nom* of the ntati s juinnh Inubtt.u ittbht ry 
with death ; those of the UnituI Hmtt h aUi\ tliu jmiiish* 
ment to the robbery of the wail, umit i iinunutaturH 
which generally aecomxj'any it Yet it is bilnsul that 
this last species of highway mlibeiy is a«iio fuiqmmt 
than the other— another jnoof that tlu* feat of (h nth is 
not a more powerful preventative of tamo than othtJ 
punishments. 

I do not urge the doubts which many wise and con- 
scientious persons have entertainod of the right of 
inflicting thiB punishment, because 1 am inclmi'd to 
think that the right can bo well ostablislied. If this 
measure be the only on© that can prevent the caime, 

f iveroment has a right to adopt it, unieBb the evil arising 
om punishment be grater than lhat wMdh ©ouH 
be apprehei^ed from the olfeao®. If it wsf© |»ov«d, 
that the fpuit in a gardmr could not bo premrrad trithont 
ptpdsldng rile b<^s who stole it witli dootlvi^ ♦o 

be - - 

that' 
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contrary, it k a less evil to destroy the life of an assassin, 
than to permit him to take that of a man, whose exist- 
ence is useful to his country, and necessary to his family. 
Whenever, therefore, in this latter case, the alternative 
is proved to be the only one, I do not think wo ought to 
hesitate from any doubt of the right ; but if the neces- 
sity of the punishment, as well as the preponderating 
evil of the crime, cannot be clearly shown, the right 
cannot exist The burthen of argument rests here on 
those who advocate this punishment, they must show 
that it is the only means of repressing the offence * they 
must show, that in the cases to which they mean to 
apply it, the evil of the offence is greater than the 
punishment How fai they can succeed in the first part 
of this task, has been aheady, in pait, examined , on the 
latter branch of the position it may be proper to observe, 
that in estimating the evil resulting from the impunity 
of any paiticular offence, in order to compare it with 
that of the punishment, wo must recollect, that the one 
is a ceiiain, tiro other a problematical evil. T'or instance, 
a man commits minder , if it were cer-tain, if you drd not 
put him to death, oriher that he himself would repeat 
the offence, or that the example of his impunity would 
induce another to do it, the case both of necessity to 
prevent cihnc, and of the preponderating evil of the 
offence over that of the remedy, would be made out. 
Bui it does not follow, because a man has once committed 
a crime, he will therefore repeat it, nor that another will 
be seduced by his example to do so : both, I grant, are 
probable ; then we have the probability of two evils to 
put in competition with ihe ceitainty of one j but a 
strong probability of a great evil ought to countervail 
the certainty of a smaHor one ; and if in this instance the 
probability be great, that society might suffer the loss of 
ite worthiest citizens, this ought not to be placed in com- 
petatioa with, the of putting an assassin to death. 
B# by other means, the chance of the uncertain evil 
dMi be ^dheed to a bare posslHIity, then the certain 
be Adtoitioi^, th^rifore, that 
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tho hiflifiKfti f'i* H liii til' J .f 

the iviHUlKin (if ih. Hlfn.n, ui t! \ ' mi ^ m 

iiiciit would li*' (Hittudh pitviui i < * u«i< t limn 
repealing it. juwl ft t'tt hi ill''! <']« i*'**- * I'l i' ' ih. » » 
to reduce to !i p(•'"'ihill^^ ih* il"o<' "( i* t Mtt i li.n. 
induced hv lln niildhi-- *>1 tin pui ( ihh n im ii.n. j i 
tlic ertiiH’, thtn the uitaiu Mil ol til o- i<’ > i- hfini lu 

life ought nut In Ih uu inv« d, Ik i .lu » tin uhiU* {m* i 
biUty ol’eveti a great evil eaituot ju ti.\ it 

But before ■ue adopt any id* tin » i .ih id ii em - talftec 
liable to the greuteit dithcult\ in ptaitn* K «' it‘e_hii to 
incpiiro %vliotln r the ptNition ftlinh > hiie t* e h i ♦ lie m 
necessary bo tiue*, whetlur tl« pmit'-fuhi ut nt diafli t> 
necessary to prevt nt oii*eue*s. In tie |ni<jKi *»n t ei tie 
expression, wo knoft this not the « i*-i . to tint a 
certain shiglo ciuist K nece^sirs »o prndnei .1 gi\« n 
aupposch, (Imt it* the ciiuse exist, fin i jti < t fttil » « n unh 
follow; but it is not pretinded tltaf tin {intii'*}iiii' nt ot 
death will, in all eoscH, piiwent tin eiiim fm whhb if is 
inflicted; all that is ineaut is, that it is b* fit i adapfitl 
that ond than any other kiiul of pimobim fii Mime 
reasons have already been givmi to nlnm fhai h is not 
Lot us examine those wbicli are usunlh ginn on Un 
affirmative side of* this inierohting' rpiestion. 

Mrst. There arc those who siipjHut it b,\ firgniiunts 
drawn from religion. The divim* spirit iuliJM-d into the 
great legislator of the Jews, from wliose code thew' argin 
meats are drawn, was never intended to inspire a system 
of univOTal Jurisprudeiico. The theocracy jpvon a« a 
form of govemmoat to that extraordinai'y poo]dc, was not 
seated to any other ; as little was the system of tlmir 
penal law®, given on the mystcrioua mountain, pro- 
mulgated from the-bcfiom of a dbdt cloud, amid thunder 
8»d B^toing ; they were intended to strike terror into 
themiwl® of a perverae and obdurate people j and « 
mean® d tods, ton purdtotafflat d towto ie freeJ^ 

oenoonoed fbraloaf 

ji-uAi... . ...I .lAr. r . irA, . fi .-i * * -.a 
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wish to adopt. They forget that the same Almighty 
author of that law, at a later period, inspired one of his 
prophets with a solemn assurance, that might with pro- 
priety be placed over the gates of a penitentiary, and 
confirmed it with an awful asseveration, — “ As I Lite, 
saith the Lord God, I haye no pleasure in the death of a 
sinner, but rather that he should turn prom his wicked- 
ness AND LITE,” They forget, too, although they are 
Christians who use this argument, that the divine author 
of their religion expressly forbids the retaliatory system, 
on which the punishment of death for murder is founded ; 
they forget the mild benevolence of his precepts, the 
meekness of hfs sphit, the philanthropy that breathes in 
all his words, and directed all his actions ; they lose sight 
of that golden rule which he established : " To do nothing 
to others that we would not desire them to do unto us ; ” 
and cGitaiuly pervert the spirit of his holy and merciful 
religion, when they give it as the sanction for sanguinary 
punishments. Indeed, if I were inclined to support my 
opinion by arguments diuwn from religion, the whole 
hTew Testament should be my text, and I could easily 
deduce from it authority for a system of reform as 
opposed to one of extermination. But although the 
legislator would he unworthy of the name, who should 
preseribo anything contrary to the dictates of religion, 
and pai-tioulaiiy to those of tliat divine morality on which 
the Christian system is founded, yet it would not be less 
dangerous, to make its dogmas the ground- work of his 
legislation, or to array them in defence of political systems. 
In a govornmoni^ whore all religions have equal privi- 
leges, it would bo obviously unjust ; it would lessen the 
reverence for sacred, by mixing them with political insti- 
tutions, and perverting to temporal uses those precepts 
which wore given as rules for the attainment of otemal 
happiness. 

Secondly, The practice of all nations, from the re- 
motest antiquity, is urged in favour of this punlehmant ; 

laot, with some exceptions, is undoubted^ true, but 
is just? Thera are general errors, and 
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unfortunately for tnaukiud, but fow geiieml irulha, 
established by practice, in government legislation. Make 
this the criterion, and despotism is, by tnaiiy tliousarid 


degrees on the scale of iintii|tt!ty, hotter rbitn a represen- 
tative g()verainent : the laws ot Draeo uere more {airient 
than those of Solon, and oanstapu nlly hJb.r; and the 
practice of torture ijuitu as generally dilhrsed a> timt of 
which we are now tmiting. Idolatry in religion, tyranny 
in govcrumont, capital punitthmeiits, utwl iiduiman tte tures 
in Jurisprudence, are«!oeval and wextensivc. Will the 
advocates of this punisboient admit the i<*rcc of tlicir 
ttigument in favour of all these abuses ? If they do not, 
how Udll they apply it to the one for whiclf they argue ? 

The long and general usage of any institution gives ua 
the means of exaudntng its practicid ndvattteges or 
defects ; but it blight to have im authority as a precedent, 
until it ho proved, that the Ireat hwvsare the uumt uiicient, 
and that institutions for the happinosh of the ptjrjpkt are 


:ppw6r 


jg^'pkn^ diffusod. Jkt 

MpiuMy witli truth; the 

■'reverse-;' fore|^ ,'<^vici|o» dii' our ■nuwda. 
wfe4''Vrith'^Wt'fow exi»ption»^ the iutorest of .'the 
h^y'h^',th@' 'earli^' sacrihedi to the 

of -the' few. '' ,'|ivfeiy'’'whdt^^ penal laws' ^ liavo, b^n 
k tb^s^^ this power r^id thbee iastifcutions, 

down 'to, us from 
.bat are 
ffewi' .'the 
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the akill and diligence of the historian to unravel and 
record. Add to this, the ignorance in which the human 
mind was involved, during the early and middle part of 
this period ; the intolerant bigotry, which from ite close 
connection with government, stifled every improvement in 
politics as well as every reformation in religion ; and we 
shall see a state of things certainly not favourable for the 
formation of wise laws on any subject ; but particularly 
ill calculated for the establishment of a just or humane 
criminal code. From such legislators, acting in such 
times, what could be expected, but that which we 
actually find ; a mass of laws unjust, because made solely 
with a view to support the temporary views of a prevail- 
ing party ; unwise, obscure, inhuman, inconsistent, 
because they were the work of ignorance, dictated by 
interest, passion, and intolerance. But it wouldi scarcely 
seem prudent to surrender our reason to authorities thus 
established and to give the force of precedent to any of 
the incoherent collections of absurd, ci'uel, and con- 
tradictory provisions which have been dignified with the 
name of penal codes, in the juri^mdence of any nation 


in Europe, as their laws stood prior to the last century, 
jj^o one would surely advise this ; why then select any 
part of the mass, and recommend it to us, merely, 
because it has been generally practised ? If there is any 
o&er .rea^n for adopting it, let tliat be urged, and it 
ought to have its weight,; but-my object here is to show 
that from the inode in which the penal laws of Europe 
haye, until a . very late 'period been estjyrlisbedj very;, 


Mttle respect is due to them , merely on account of theiv; 

^ aniaquity,. or of the extent to wMch they have : pra* 
vMledi ; - If the criminal Jurispi:adenee of the modern and- 
affords .hs little reason to revete ejther its ; . 
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st.*vt rity ainnudtiUt fiM wid >” jii«t fj< f 

for iimUtiou. \ ‘ tn h’ • i 'o *< * ’An 
lumdud and i , U ' u i i ‘it <n ' * in 

law nmii tin in nrniion 'iM'* < *< i i» d 
l»y tin un|tuwl jiottt i, n v. <• i i s't • ’ It <5 

to (U iiU toi Hi\ <*itof nd » t ’ i h n» 

liisturj tii.it fiiiiwii-* lit n' iinu>tn.dK {o . d i.* tt tui tiu» 
pniiuii; blit \U‘ do Know thd ''Kmi < ' i »' *♦* on* 

ftofiuout, Roini* M.i’t tin* H'tj't ‘0 mJ ti-n «j tnd 
ovory vnc. It nnN, hoivi m% i** (onn K i* 

not buflu'iout mfunmitiou U* iKitiimi.* w'a'Iai th* U 
quottcy of capital j)uni''liijnuJ' a.i lit t m t 'ii lie 
efibc*t of tliis <Icpm\it>. 

Modem Wstorj iiilbiiK iis two t v mtjd' •> win* h * 1 ' * n» 
to bo atti'iidcd to in tin** diN»U'»''Hin lb* Mn}*!*'" 
Elmbotli of Ilu'^sia, ‘'ooii uOir do *01(1. t«* tii* tiinnn, 
aboHbbod the itain of <kath m all h>j «io 

aumouH; hor reign Kintod twenty y un tfiviiig 
time to try tlw olFoct of the expuiin* »i .*nd IK ••’.mu 
sgealDB with, enthuamum of tho <on*.t<p(( nt* -s tt had |*io 
duced. I liavo not boon able to procvin tin ngulatioitM 
by which this change was clfwUd, i»ut le* I l»eli<\* th« 
hnout (an. infliction more onioi tlian a »}«. d,\ tUvuhj w*e» 
preserved, I do not urge tills <xaui|d« an buMug lie 
Mune weight it would have, if mihlur puatHluuetitH bad 
been substituted. Throe years alter KHaudath had 
ceased to reign in the north of Eumijo, her grtwit 
ment vras renewed in the south. Loopold W-aiuc gr.uwl 
duke of Tuscany, and one of Ins first acts was a declar- 
ation (ri^dly adhered to duiirg his roign) tfiat no 
ofifonoe should be punished with d^Mith j he aulwittutcd 
hiaM Intern of graduated prahhmsnt% and though I 
do not think th^ were very Judioioualy «h^ yet the 
consequence was, antenediate iteeaae in the aainherof 

. m . ^ jn. . i* . . * Hr . * 
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attention to prevent crimes, and also great despatch in 
the trial, together with a certainty and suddenness of 
punishment to real delinquents, had, instead of in- 
creasing the number of crimes, considerably diminished 
that of the smaller ones, and rendered those of an 
ATROCIOUS NATURE VERT RARE.” This passage is extracted 
fi’om the inti'oduction to a code which he gave to his 
people in the year 1786 four years afterwards, he was 
railed to the empire, and the fuithcr course of his noble 
expoiiment was interrupted How far the old system 
was re-estauHshed, I am not accurately informed, but 
some travellers represent, that the new state of things 
forms a contiast very much in favour of the Leopold 
code These instances, I think, turn the scale of argument 
as it applies to tlio authority of example ; if we can rely 
on that of Tuscany (and it seems perfectly well authenti' 
caled), it proves the inefficiency of capital punishments, 
in groat as well as smaUor offences, and it is of more 
weight thau the united practice of all the nations of the 
woild where tl lo punishment is retained, hut whore it 
has never been found effectual to ropiess the pievaienee 
of ciiims 

The thiid aud last argument I have heard urged, is 
neaily alliid to the second; it is, the danger to be 
appitlu'uded fioiu innovation. I confess, I always listen 
to this objection with some degree of suspicion. That 
men who owe their rank, their privileges, thoh emolu- 
ments, to abuses aud impositions, originating in the 
daiknos'j of antiquity, and consecrated by time; that 
such men should juvach the clangor of innovations, I can 
well comuive; the wonder Ik, that they can find others 
weak and credulous enough to believe thorn, But in a 
country where these abubc-s do not exist ; in a country 
whose admirable system of government is founded wholly 
on innovation, where tlieio is no antiquity to cr(^te a 
false vonoratiou for abuses, and no apparent inteiwfc to 
peipetoato them ; m such a country, tiiis argument will 
have little ogainet the strong reasems which assail 
it, I«t those, however, who honestly mtertam this 



1 n«'* t '* 


rn 


UoVllit. raluttlHl !i|Mst tuiftV H » - r h j»,(l 

for tloii ixi'ft lu \ t)i< \ !'\ III ii* 1 •! *{.a* iu uf 

imt (jf oil iittt » i* ifM ihi* ‘ < ti i i < ,i li !. i n i* 
I'O’k iiti [i> « i» il > • t ^ It f iVi 

llOtt "IHtlk tui*' I'ttlMll >!ltl ( *1 tK 'J * ( tt* ' A» 

III* III , lon^ i it oil* f t tiiiit I H * » * ' ■*‘1* 

Juiti** t ttUi iiiol* nnl* j« 11*1 II'' j' iiti i 

W.IhM I III' <1, .uul H ls',l*tU I* t 1 i* M ' MhU'"* 

, IM til* II tllll* , J1U1*»V < l' "‘ti tt '» * { ( >U “U> 

lUtM |irt>pt*M il ’flu tun U'* *'t thi* t*i<i‘ 'i'm m«{t}*'i* 

! It iiu'' ft*i»'* , N i'* }«* t' ’ll il I*' I'i t'i« « ' il 

juoiit, <H’ ill* iu1i««l«fU**u of Mil * In I « I 'lit I-* <i'»t 
btroiioly ie('t>iuiii(*n*l* 1 i>y i* l•'|>lI I ‘i ii* *i ' I'l'i* i i’ »t 
for tlic out* tli'it I** iind* i «li tii-.-'i'O* (ost I o {***1 
Mly ur^o tlwl it lioiiUl in* uiuvi*.* i** up*! ti, i*i*itl\ 
hwcuu^v it H uiitii* il, jf tt* on t’in»t,in' nl it .\ii! li* Iim*. 
firiat hloiultl **ur t \{m *titti**jo. i»* lii*. ipixaul* *1, ii*t 

extt'HhUc I'vil ran . ilu i*iu«tlv i-* ilwa* *. in *»'ii 


power. Althottgli an ixptnnum, it ik iioi » Ii.iah»I*»«'* 
one, and tlio only iinpitry wuii** i*> l«, «.li«ii*ti ih*' 
ai^punenta and facta stated in itHfa%*iH» in** -.iHInitiith 
strong to justify u» in makuiif it littk'i!, tl ipjaar'i** 
mo that the reasoning might, «ith si*im i« 

retorted against thoae who uho it, hy *«t.ving, *’ All pindi'h 
mente are but oxperimontH to dtaciner what uiU Is st |»nj- 
fent (aimes j your favourite one of death has hi* n tiilly 
tried. By yooy own account, all xiatioua, wnw* tlu* fiist 
institation of sodety, Jiav® practised it, hut yon your- 
must acimowledge, without mwm, AU we ask, 
dion, is that you abandon an ©xpotimcait whieh has for 
&va cx mz tboui^nd years been pr<^preaiifng ttnder all the 
vnWy isf fiHtas wbioh cruel kg^noity could invtmt j and 
wU ih all ages, tmder aH luw been fotmd 

waadas^. Ym hxm telttotittttly to ooi^ 
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lect ; it was found often fatal to the innocent, and it very 
frequently permitted the guilty to escape. Nor can you 
complain of any unseasonable inierfexence with your plan 
that may account for its failure: during the centuries 
that your system has been in operation, humanity and 
justice have never inteirupted its couise , you went on m 
the woik of destiuction, always seeing an inciease of 
Clime, and always supposmg that mci eased severity was 
the only lemedy to suppiess it the mere forfeiture of 
life was too mild , tortuies were superadded, which no- 
thing but the intelligence of a fiend could invent, to pro- 
long its duration and increase its torments ; yet there was 
no diminution of ciime ; and it never occurred to you, 
that mildness might accomphsh that which could not be 
effected hy seventy.” This gieat truth revealed itself to 
philosoplieis, whoimpaitod it to the people ; the stiongth 
of popular opinion at length foiced it upon kings, and 
the work of reformation, in spite of the cry against 
novelty, began. It has been progressive. "Why should 
it stop, when ovury aigument, every fact, promises its 
complete success'* We could not concur in the early 
stag(>s of this refonuation; pcihaps the credit may he 
rescued io us of completing it ; and I theiefore make no 
ajiology to the gi nual assembly for having so long occu- 
pied thorn V ith tlus discussion, In imposing so important 
a change, it uas necessary to state the prominent reasons 
which induced me to think it necessary, many more have 
weighed u])on my mind, and on lovicwing these, I feel 
witii humility and legi’ct how feebly they are urged. 
The nature of the subject alone wll, however, create an 
intoroHt sufficient to piomote inquiry, and humanity wiU 
suggest argumoiiU which I have not had sagacity to dis- 
cover or the talent to enforce. 

Having stated the leasons which induced me to discard 
all the different punishmonte which have been reviewed, 
I proceed to a short discussion of those which have been 
adopted. These are — 

Pecawdasy fines; degradation from simple fin'' 

julionratent ; ten^raiy suspentiem of cavil jybte; per- 
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priatc i'Utl jioiii , i to vvJkI 

by tuuiulaliujf it*>diiki*ut ‘biiu . *tu .(d'otiit* 
mcut euimot lu found. 

Wliutt k> tluNv art* .iddi d thi m 'dit < »> suo 
laado in wtaiu ftW"*, ««•* to tlio u.tiuo ot j!*<i I tiul >‘fln t 
eomftnl-., dimiiif tin* tom of j.utisdtnu tU, .» In , m an 
aliftosst pcrfetd dtign'o, tin ijndtl\ oi U iny k‘H}> 

ablo of apiKjrtioninint, not onK n» tins “j > • >*1 »>}f nu , 

but to ovciy oIHutlcr, >St\, ltd it , * 
evory {•irouin*«t.uic»‘ ftliMi otuflii iod* ti miiin ib* • i i 
of distn’otionary jtou'or, nny ha\* it*{»io}jtt tt*. n 
Kofunuailou of the vrimiiuil in.u r* a bi < s 

pected, 

Ilo in ofibetually ftom n n|Kt}t»oij of li.t 

crime. 

A permanent and atrikinjf exainpb* is o.*u«itiititly ♦»{« 
rating to deter othom. 

Tbo punisbment being mild, fovling will t»'tr 
enlist the passions of the iteoplo in opjiOHttion ti» tin* Inn. 

’The mmo cause •will eusuru a rigid |>«*ifoniui;in*t* of 
•411011 duty by public officers. 

Jurom, from a fahse compasidoM, wilt aoldum actjuii tk* 
guilty; and if by chance or prejudice th«‘y sltould convict 
the innocent, thdh error or fault is not as in the eusw of 
infliciioa of Btripe8--~poimaaent s%mft8, or death — wlth- 
<Kit mob, of redress. 

Ihese are ad-vantages whidh render the pemientiaxy 
system decodedly superior to any other. 

TodetoH the xondem-wMchtte dil^^ pmUMiia 
ore composM and applied to the Mt«%t #6^ 

to mm the 
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and I fear more than enough., has been said on this 
division of the work. 

I proceed to the plan of the fourth book, which, as we 
have seen, is intended to give rules of practice in all 
criminal proceedings. 

It regulates the mode in which complaints and accusa- 
tions are to be made ; designates the proper persons to 
receive them, and directs their duty in conducting the 
examination ; taking the evidence on the complaint, and 
ordering the arrest ; prescribes the form of warrants ; 
and designates precisely the cases where arrei>ts may be 
made without them. It pi'escribes minutely the duties, 
and define-, the authority, as well of officers as of indi- 
viduals, who assist them in making arrests. 

It regulates the mode of conducting the examination, 
and the manner of making commitments, so as to avoid 
the frequent escapes of the guilty from the former de- 
fective practice on this head. 

The manner in which the person is to be treated, 
during Ids confinement, is minutely detailed ; provisions 
ai'p introduced to prevent or punish all abuses of 
authority in those who aii-esi or have charge of the 
prisoner. 

lluloH are laid down for directing the discretion of the 
magistrate, and ascertaining his duties in admitting to hail. 

The manner in whidi accusations, and the evidence to 
support them, aro to ho bi’ought before the proper court, 
is distinctly described. 

Eules aro presented for the organmtion and mode of 
conducting bufiine.s.s before grand juries. Their duties 
are defined, an are those of the public prosecutor, in 
presenting Indictments before them. 

The cases are distiirguidied which aro to bo prosecuted 
by indiotmont, from those in wMdi information may be 
filed. 

Buies arc laid down for dmwing acta of accusation, so 
as to secure a proper degree of certainty in the allegation 
of ihe offence, but to prevent the eset^e of the guilty 
hoatx formal d^ects. 
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DireHioii'i ar»* c[iven for suiwiioimu t * uj>>i »■ tla 
attcndanfe of u km“.M \ 

The eansrH art* desioitaitfl for wlikh jutl'itouJ iiiiy 
bo and new triaK tjiaiited, and nil tit pioutd* 

in^ MtbHetjueiit to the venlirf att pioxuhtl f><i 
A tbapler is tlcdieated to the us^nlttiou »»i ih» itiuiit n 
in whieli vareh wai rants aie t<» 1>» or-mti t) and » si< »t* d, 
and anollnr to the de-iiftiathiti of the m svhieli 

Bccurity may i»e ictpiiutl ajL;rtlll^t tie einnfii)s.,jnM *>t 
approhcndod olfeiiet'-H t’oiiUmpts an th tiaul, tael iht, 
mode of trying and puttiahing them i*. la tik«sl out 
Tiio last chapter of thia botik ettiuaiitM a "tt m «l 
proceeding on ■writs of hibevt roppii.% 

This chapter -will be the first act of letji'*lrtt««in in our 
state on this subject ; important enough, it would Msati, 
to have sooner engaged our attention, 'fliis will was 
known in a remote period of the English law, but it was 
a precept wi^out a sanction, and therefore bitaliy ia- 
elicient until the statute passed in tho atst year of 
Charles II. gave it force and eflfesaey, and made it a 
ifeature in ^eir Jurisprudence, of whicli any nation 
m%ht be proud, and which all on^ to imitate or adopt* 
The medbanism of thk sdmirabk oontari-mioe for scour- 


in^ personal Ebeiiy is so aSmpla, its adtete are to dooitivo, 
thww««w1®dte wcBt^ ao<m«r put in 

opemii&on, ei^ncyiy hi ^ ifUtk at to tgriy a 
period made H a %lr 1*^ , 
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freeman claimed as a slave ; and wo do not find that 
even in that case there were any provisions to enforce its 
execution : on the contrary, there was one which per- 
mitted any person to refuse obedience, who chose rather 
to pay for the man, estimating his value as if he was a 
slave. In no stage of its history, therefore, was this 
writ of any importance until the spirit of liberty, nearly 
extinguished under the energetic despotism of the 
Tudors, rose superior to the weakness of the Stuarts, 
and inspired the declaration of those principles of per- 
sonal and political rights on which our republics are 
chiefly founded. One of the most important measures 
which this spirit suggested, was the habeas corpus act ; 
it directs the manner in which the writ is to issue ; 
imposes penalties for disobedience to it, and itnakes a 
number of salutary provisions to prevent delays and 
abuses in criminal proceedings. In aU the Atlantic 
states, this statute was a part of the law by which they 
were governed at the time they became independent ; 
and it was either expressly or impliedly adopted with 
the whole body of their municipal laws In those 
states, ihciefure, nothing more was necessary than to 
guard against it» snspension by a constitutional clause. 
But hero the case was different; the common law of 
England was not in forco hero, still less wore its statutes. 
Neither could form jrart of our law, unless ^ecially 
To-onactod. Yet the framers of orrr constitution, not 
attending to this diftbrence, contented themselves with 
transcribing from tiro constitutions of other states, the 
provision that “tiro privilogo of tiro writ of habeas 
corpus shall net bo suspended, unless when in cases of 
rebellion or invasion tire public safety may require it.” 
But no law had Irofijre, or has been since passed, defining 
what the writ of habeas corpus was, or directing the 
manner in which it was to be obtained, how it was to be , 
executed, what was to be its effect, or what the penalty 
oC diaobeying it. If the writ alone be introduced without 
preTisaons for enforoiog it, it oouH be of as little 
uSi as it was in England before the statute of 
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Charles II. ; if the siniute htj insr.Miu«*cfL ri,-, ,siv^« 
at that of Charles ? or arc those of < i<n.rgo I. oiKt oS 
of George HI. re-cnaeted hv thi?. Ineotuc h ? 
If either of them .are, tiny iiivtilve, ;h ;!|.ji{ird to «?;, 
gre.at ahsiinlities : for they eojilain n»any lavA fsinos 
which are purely ha’al, aU »>f thent rtdVvrioij !•,> fourts 
and to niagismiies wliieh do H*>t unsh s' onr latv.v ; 
and impose penalties which fire not r<;csA'ii'rabh‘ Ion-*- ; 
Sind yet o>i which the whole dlhsss y of the ;e‘{ sh petssC. 
So that whatever eonstruetion we put on diis clauiso in 
our constitution, it mtist he cwsfcssml, thsit wiiliosjt 
statute to define and enforce tlin great piivitcge «>f which 
it declares vve shall not be deprivtai, tim proi. isiors ran be 
of little use. Hitherto the nesarssily for lids . remedy 
has been so strongly felt, that jfwlges have in.»t sswupu- 
lously examined their right to ntford it : ninl »!Vs n vvlscn 
improperly granted, so st toiigly Is it siippoH tal by ptdjllc 
opinion, that parties, though, they have Honietimcs «niide*l 
ito opemtipn, have never thought pto|«‘r to spiesissm iis 
It Iield ito tlnnefisrc, by the 

senk of tha p^pi^ exerting its iidhuincc in «uj»- 
port^ of ah ihstilutipn which they hayo Ixjeit tiuight from 
their bfancy to yenerkte and admire, rather thiwi by the 
, constraint of law. Hut tiines may comer-iii the hatuinl 
pre^eM of hunimh affaim m cotoe — when public 
'yP|i^oit'w^:haye\leto;;fotop,, ahd.yd :aidi, of .law 
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of freedom must be grateful to its authors for the exten- 
sive, and it is devoutly to be hoped, the lasting benefit 
they have confei-red on mankind. Ten millions of free- 
men have already consecrated it among their fundamental 
rights, and the rising republics of the new world will not 
fail to adopt so precious an institution, when they review 
and finally establish their constitutional compacts. 

This is the greatest glory a wise nation can desire ; to 
see its principles recognized ; its institutions adopted ; 
its laws copied, not only by men speaking the same 
language, and bred in a similarity of manners, but trans- 
lated into different languages, adapting themselves to 
different habits ; incorporated in different codes, and in 
all, acknowledged as the first of blessings. And the 
trial of a cause, by air independent jury, on the banks of 
the La Plata or the Oroonook ; or the writ of habeas 
coi’pus adopted by a representative assembly in Mexico 
and Peru, ought to afford more satisfaction to an English- 
man, who loves the honour of his country, than the most 


splendid triumph of her arms. We must not, however, 
suffer our admiration of any institution to blind us to its 
faults or ^irevent us, when we are about to adopt it, from 
scrutinizing severely all its provisions, and carefully in- 
quiring whether in its operation, defects have not been 
discovered, which a prudent attention might amend. In 
examining the English statute with this view, some 
important omissions have been observed : and in the 
project presented to you, an attempt has been made to 
remedy them. Some of the most important ought to be 
enumemted. 


1. The great object of this writ j that which consti* 

; ttitea its chief excellence, 1 may say its, only uSe, is the 
prbmptitude and efficacy with whiab it aote, , : ,Tq borrp 
■":‘a;-phn^e 'ftiim ■ another branch of jim8piud6n(®,,it •/K'ft.'v,;;' 
for ".specific performance," or it is .no^ng,^. • 

there, are ,actiohs ^^ven for-ii||ut^-,v&" '' 

bttt;'nd -natkmj'-sihtil 
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KngkuU, l»y ulmws xaulu tlnii ju* %,ut lutn j !iv 
miUtoiy encroachmciitH, imd r«r tit }»ux.ttt m»“ 

goana* or puWie opprfswon. liccunt as lias l«i» llu 
ostalitlwlHiaonfc of our govomnionl, au outn^^.niM-. niul 
•woil-kttown t'Xample of ttiis altufst* t<K»k pliicu hi iv \ an 
ovftsive rutttiu was made and wpoattil, and wluk* tlio 
court was occupied in dotenuining Its validity, a nuroher 
of eitwna woro carried out of tho i^tato by a miUtaiy 
ofBcer, on a grouadleBs charge of jyolitical crinjes. 

1*0 prevent the oocurretice of an evil of this klitid, an 
artido has boon iD8erted> directing, whenover a caae is 
made out to justify the issuing of tlus writ, accompaniod 
by proof, that deportation, or any other irromediablo 
izyiuy ig apprehended; or whenever tho wnt is die- 
obeyed, that the magistrate dmil, instead of tho habeas 
corpus, issue hk warrant to bring the prisoner, and the 
party in whose custody he is held, before him, that tho 
one mny be ifdeesed and the other committed for trial, 
in dl <»». ih wWdi au» rtops may 1. ra^ttma hy 
w. 

I^Jwiey the Bpgliih kw, the retumjs taken fca* true, 
MlilN ?:medy is an aorion against the person who 
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makes a false retorn; a doctrine utterly eubversivo of the 
true intent of the act^ and -which, in many cases, has 
rendered it nugatory. This doctime -was estabh&hed on 
a reference to the twelve judges, by the house of lords, 
in 1757, and was enforced in the case of American sea- 
men impressed on board of EngHsh vessels ; the captain 
returned, that they had voluntarily enlisted, and without 
any othei evidence, they wore lomanded to them slavery, 
and told, that if they survi'md the war, and could find 
any one to biing an action for a false return, on piovmg 
it, they might obtain lelief. This glaring defect is re- 
moved by the law piosented to you ; and the mode is 
jH’esuibed for o\amimng into the truth of a return when 
it is eontioveitod. 

3. The judges in the ease alluded to, determinod 
unanimously, that tho piovisions made for awarding and 
returning writs of habeas corpus immediately, do not 
extend to any case but tliose of a ciiramal or supposed 
criminal nature. Mr Justice Bathurst, it is tiue, adds 
to his opinion, that although the statute did not extend 
to other cases, yet tho justices of tho king’s bench had, 
in favour of hboity, extended the same relief to all 
case 3. 

To give full efibet to this lemedy, it is pioposod ex- 
pressly to exk'iid it to every ease of illegal imprisonment 
and restraint. 

4. By the English practice, when a prisoner is brought 
up on habeas coi'pus, if tho commitment be infoimal, ho 
is discharged, although sufficient evidence may exist to 
justify his detention for trial The plan proposes a 
remedy for this e-vii, by obliging the officer who brings 
ttp the prisoner, to produce the e-vidonco on which he 
•was committed, and directing the judge before whom 
the writ is returned, to re-commit him if the evidence 
wamcant it. 

As the whole of -tlus chapter is submitted, it is not 
neoessaay to norioe any other of the omissions which hate 
bitff sttmplied, or the defects which it has beenattempted 
to rerae^!* Jk impressioa of the arility of this 
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iijt the maimer of conducting tliOM uhtrh uii* n*t*-.u\ 
to aseerlaiu their guilt. But at tin* ^uo* linn , to m ui» 
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destroy the effect of thobo devuen whuli piofi -.sjonal 
iB^enuity has ^ frequently uwad to |>io*«n I la i-asq*’ 
cf the guilty. Borne now proviMionh hiu c U*v » miiodim d 
to effect those objects, but whoro Uiey could U obtiiun d 
■without imiovation, none have been jnoixiwl In tluHc 
cases my endeavours have been cuiifiiitd to the uinmg* 
meut of the law applicable to the ditleient divinionh, 
under its proper heads ; and to giving piwiMi and mtelh- 
gible languago to the I’ules of proeedun*. Kvon a slight 
notice of all the points in which changes or moddicatiutis 
of the present law have boon suggested, would extend 
this report, already too long, to an inconvenient mm. 1 1 
may not be ami^, however, to mention a prohibition of 
those charges, which the judge frequently usesi at the 
means of dmosing his political tenets, displaying lus elo* 
quence, and sometimes gratr^ng his passions i and of 
^ose presentments of the same natura, by which the 
jury reoojpEtoend candidates to c£loet nuldio 

nr eulo^ fhe virtues <ff meh In snr^ 
,l^<se4bgs 1?^ llWy of ^ 
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body, who&e functions of public accusers, and guardians 
of tbe liberty and reputation of tbeir fellow-citizens, 
require calm investigation, undisturbed by mtomperate 
discussions. If an ordinary court of justice be properly 
called the temple of that high attribute of the ^eity, we 
may, without too far extending the metaphor, term the 
tribunal of criminal jurisdiction, a shrine in that temple , 
the holy of holies, into which impure or unworthy passioa 
should find no admittance, and where no one ought to 
officiate until he has put off the habits of ordinary life 
and assumed, with the holy robes of his function, that 
purity of intention, that ardent worship o ru , so in 
consistent with the low pursuits of intere^, the views of 
ambition, or the vanity of false talent. Party spirit un- 
fortunately will, in some degree, influence every other 
department ; from the nature of our government it in^t 
exist, but it will do no material mjury, while it is felt m 
the legislative, or even in the executive branches ; but if 
it once find admittance to the sanctuary of justice, we 
may bo assured, that the vitals of our pohtical constitu- 
tion are affected, and I can imagine no better means of 
facilitating this coiruption, than permittmg your judges 
to make political harangues to a jury, who reply by a 

aroUoable to tUo tria^ loatricto fto 
rharm of the juilgo to m opmon oi the law, to the 
roootitiou of the evideaoe. only whon veqnn^ hj any one 
S tho jnry: tho pMotioe of tei>oataBg all tto tetamony 
?rom . otea, alwa^ (tom the uataxe of thmgs) mp»- 
fei-tly, not Seldom inaoenrately, and eomotaes caroMy, 
Scon 1ms a doublo disadvantage ; it mjes fte jnxois, 
“o xely more on the judge’s notes ton own 

memory, inattentive to to evidonoe ; aai it pVM ihra 
mEmrfeot copy of that, which the nato of to « 
requirJ toy should rscorf m ton oto n^ 
to roly upon themselves, to neosssdy 
StttS, «d it will be only when 

reooBeetioa, that recourse will be h^ to the notes 
^^Jndgea There is also snothep and mm cogent 
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cannot, under those tdrmmistiiuecs, he es)n,.a. d ; hut liio 
law should UmU, as much as |jossii>U', tin: ovil that this 
almost Mievifcalikj sfertu of thirj^s must j»roduee. In the 
theory of our kw, Judges ani the e(nmsrd IVa- the aet used, 
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A goml jtulgu shoiwid, have no wish 1) ait the guitiy Hht%ltl 
oscapp, or that the ianoeont shqttW sutfer ; no falm? pity, 
HO p^^oe saveiity should bias tho uiisliidton reotitiulo of 
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accused, must be lessened by the suspicion, that it has 
owed its success to official influence, and the privilege oi 
arguing without reply. For these reasons the judge is 
forbidden to express any opinion on the facts which are 
alleged in evidence, much less to address any argument 
to the jury ; but his functions are confined to expounding 
the law, and stating the points of evidence on which the 
I'ecollection of the members of the jury may differ. 

I pass over other alterations of less importance, and 
proceed to the consideration of the fifth book. 

This, as we have seen in the plan, is devoted to the 
rules of evidence as applicable to criminal law. In the 
execution of this part of the work, general principles will 
be first laid down, applicable to all cases of criminal 
inquiry, from its incipient to its final stage ; they will be 
such only as have received the sanction of the learned 
and the wise, or such as can be supported %y the clearest 
demonstration of their utility and truth. The evidence 
necessary to justify commitments, indictments, and con- 
victions for each offence specified in the third book, as 


well as that which may be admitted in the defence, will 
be detailed under separate heads, and such an arrangement 
will be studied as to make this part of the work easily 
comprehended, and remembered without difficulty. 

It is obvious, from the nature of this division of the 
subject, that illustrations of the rules it: contains cannot 
be given withoixt greatly exceeding the limits of an ordinary ^ 
repoi’i , It may be proper, however, under , this , head,; to 
notice t^t an attempt is made to enforce, the’ sanction 
and add to the soleninity of oaths. From the eatelefcfe 


■ and often uhiritelligible manner in which they a^e ad-, 

. ministered, it, seems an idle .ee!tremony rather than . a 
, S8^d premisej acoompahjed by , a^'rontmciation of ; the 
;,;:.;ide^in^.,of;tii)fe;,deityd^ it._shouId;behrotieh;'^Btd^,^ 
toed 'ohftoe eubject)'"which'dt tis ■■'f ;; 
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tlitiVroDl off* HiloC'.. Without fhio. w* * ut iu.dm 
prodiu'e ri lomiatiou nor ]i«*}*< toi a>*\ * th « f f». o * v luijil* 
Ami yoi, iiunmhi it imuhtu » m Itlu i\ u* lot*! i out ft.th 
the s^sttm, vshoii wo .“.hould lutaiyu oi»K »*u» v mt oi‘ 
attontiou to its |>riMfipl**, Viee ii mon iuj*.iou!. ilnu 
dweatw; many tuula4io« of th» }«*«!\ ai* n*>i lojictnitat 
cateclovcu hy contact, hut timrv is ^Ul th tt atli i ts fla 
mind, it. not imparti'd by euimtant ji-mm lation an*! 
it would ho moro ruaaonahlo to |»ut a iiiau in a ji* -1 Inmso, 
to oui’o ium of a iicadticho, than to i-onlino n 
offender in a ponitoutiary, oifjiuibod on the oidiimiy |ilrtn, 
k order to effect hie roforiuation, (’oiihuloiing thn 
kterior arrangement lui eaHWitial to tho micicMs of tin* 
whole plan, itwaa deemed imjirover tt» Icatc it to the 
discretion of the govemowi or wawlen ; but by incajw ol‘ 
predse and somewhat minute regulatiouM, to place tin* 
diBciplke of the prison on a basis that ahoidd not vary 
aaoordkg to the different theories of those who are to 
enforce it* taking care, however, to allow a reasonable 
dkoretion k eases whore eonsideratfons of humwiity 
reiprireii 

In o^d^ to foame th^ refcda^aons to adiiunbige, it 
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For this purpose T intend, if possible, to devote a few 
months of the summer to a personal examination of the 
different institutions of the Mnd in the Atlantic states ; 
but if my circumstances should not permit me to execute 
this plan, I shall renew the efforts I have already made to 
procure the information which the different returns and 
ropoits can give. 

Eveiy system having reformation for its principal, or 
even iucideutal, object, is impel foot, if it do not contain a 
icgulav and permanent provision for giving education to 
flio young offenders, and moral and religious instruction 
fo all. 

Lessons of this nature, inculcated by men of piety and 
benevfdonct; enforced by a life of temperance and labour, 
and not counteractod by any evil associations, 1 fiimily 
believe, will nuke many a discharged convict a more 
worthy meinhor of society than some who have never 
committed any oflence of sufficient magnitude to incur 
the same discijdine. Bui refoiination is not enough; 
although sincere, it will not he lasting, if the distrust of 
society shall drive the lepcntant sinner from its bosom, 
deny him the moans of suhaistonce, and force him to seek 
it in n new association with his fomior companions in 
guilt. To avoid this consequence, means must be found 
to test by a proper interval of probation tho sincerity of 
his rcfiirm.ition ; to give him an opportunity of regaining 
contidouee, by acts of gradual intercourse with the public, 
and, after lepuatod trials, if it bo found that he can with- 
stand tomptation, to assign him a place in society, which 
will onablo him to subsist without reproach. 

This pai’t of tho plan will be difficult of execution, but 
it is not doomed impracticablo, and it ivill be facilitated 
and enforced by increased severity for a r^etition of 
offeuco^ as well in tho duration of punishment as in the 
inoreaso of privations while it last& Should the regula- 
tions which 1 suggest for this purpose be adopted, and be 
found efficient, it will complete the syntem which stibsti- 
amendatory to vinffiotive punilto«ata. A refor- 
mation in penai Jurisprudence which tefteeWbi^er honour 
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wlntlun'tlit i(it<it (ihjiof, I h'lii had 111 v n w , oJ umh 11114 
cvt'ty lulo mil liif»ihU, thouoii fonwiti , h i" mi n m 1 on,d>l»‘ 
dtgreo bneii attaint'd. 

Sumo jiartH of the tUird liouk m** {tujtMid, Imf tho 
whole of thw dnihinn is still in lui ttriHiiuln d 4 if* Dio 
fourth ih nearly eonijilett*. Tlio fifth umiuti, wHlunu 
great incouveuioueo, be put into foiiii until l!u < uim tti 
which the evideutsuis to apply aro deliut d and thlinituoK 
clasHodj tiiis Imok must, thorefure, Ik* iiii* 

fluiBhed until the completion of tlu» third ; and (h»‘ viiuif 
of that information, which 1 hiijH,* to obtain by a ji< rwnml 
inspection of the prisons, lias unavoidably deluy«l what 
I have to add to the six.1h and last book. 

I have only to add, on this subject, that from the pw»* 
gem already made, I hope that the whole system will Ih* 
|HM«»ated at the next searion. And I submit to the 
legjabtare, whether it would not be proper to direct, 
tl^t when Mahed it fhah be printed i^r the io^tian 
ef the 
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This report is mtended to apprize the represeutatives 
of the people what changes are proposed to be made 
in their criminal jurisprudence ; to inform them why 
those changes are deemed necessary ; to lay before them 
a plan of the whole work ; to announce the principles on 
which it is established ; and by the exhibition of a part, 
to show in what manner it may be reasonably expected 
that the whole will bo executed. 

In performing this duty, the line traced by the law 
under which I was appointed, has been scrupulously 
adhered to. Tn its execution, I claim no other merit 
than that of diligence, and a most conscientious desire to 
perform it in such a manner as will best reconcile 
humanity with justice, and the great inteiests of freedom 
with both. 

The repiesontatives of a free people, although they 
m<iy do nothing to forfeit the confidence of their con- 
stituonis, cannot always expect to retain the power of 
serving them. A spirit of change is inherent in our 
govornmont; it gives it energy, and is e\on necessary to 
its ovistonco. We appear in ])uhlic hfe ; iieiform or 
neglect the duties assigned to us ; and then, pushed off 
the stage by younger, more active, or more popular 
eau<lidates, wo return to the mass of our fellow-citizens ; 
in common with thorn, to suffer the evils or enjoy the 
benefits of the measures we have adopted. It is not 
alwiiys that, in the brief space allotted to us for the 
perfonnaneu of our functions, wo have an opportunity of 
making it an epoch in the annals of our country, by 
institutions, with which a grateful posterity will identify 
the mwnes of those by whose iiatriotic labours they were 
established. This raro occasion now presents itself for 
your aeoepta-nco. 

If the work which your wisdom has directed, and which 
your sound judgment, experience, and caae will modify 
and correct, should effect the object of giving to your 
country a penal code, founded on ferae principle? — ooneise, 
coiteot, humane, easily understood, guarding with the 
same scrupulous care the rights of ^e poorest citizen 
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ftud of the mmt tulUionT.ial nseiuixir nf .st.«:ivty ; eofoo-inf*- 
fii’inJy, not harr^iiiy, ti oUt^cticwe t<* thf- Inw.s* ; 

ropo'wsing with nii »ivvn hand tin; rtf ofiirfi arolflw 

lk*t!H«e of ifisuhorcliniithni : proiertin^^' ihe reHinttn- 
iuo, puny ling, and reforming thv wirkod ; arruying the 
he«it feelings mnl most jmwiirftil piisd> >ns, as well the 
nadcTshtmiing on the Mile of tiie law ; mnliing din- 
oheilieiiee luiwwo iiml unntlKieiive. ;is well n« tlangmous ; 
tinning all ymir inssiitiitions with pnhli*! opinion, mul 
(Ih’ticting ife irreasistibh) feri'e ngaiu.Ht vieos ami erimes ; 
rendering your judges vonorafed as the m’arieii of justice, 
aiid your ewtriH respisietml an its stuittuary. Should this he 
the result, few puhlie bodies ean Iwjiist fairer elaiin than 
yomvii! then have to the tt[ipr«batioii of tlmii* eonslifiieiita 
and the gmtitaths of posterity. For you will have ron- 
deml an essytiiial serviee, not tinly to yonr own eoitiitry, 
hy securing its internal jieace, find tsstablishhig its repu- 
latbn fiir wisdom and JustkHjf, but pi the other states, by 
giving ^eiii an useful and, himounthle eyainph?, and to 
the whbb wpridj by deaaoiistratitig the ease aiid wdety 
'With '.'whikH;. abu^; ^ 'a^' 'oorrected. and i»upa*veinents 
intrMttced hiidera free govemment, ^d exetiiplilyiiig ite 
superiority by this proof of the rapid progroaa it lias 
enabled ypd te make in ^le , science of legiaktioii, during 
^ ifeF;jye^ ,you^;^^ Aitd the grateful 

p|ray®rs of whom you wiM have saved, of the 

,,^lty.yki:; , ■^lIv.l^ye'.refQrm^,: ■ ;ada-?fif .ferwhole. wm- 
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'U iMWihi < luia iroi jtt 

in M.ui'h (tf anHiidimut \<ti » ti • t*i it n** * 
nfftiicl, that has n<»i hut id »]•! d tth* i i ji'd* ot 
tijiUiion, \tlitii It lmmL,ht tni imi 

the li>n_, U-t id cintMlion', u (h* * d << •> |sitii(id 
enjiiis, .itttst Imw shi>ht m* i1i i h « nt i h ?i t « j >t 

tonuiMil idt IS in In tin in v in i l! \ an 

r\j>H'".i d, vln n utlui in\ nwn iilhttiun m i n|\n 
fii' iitlii t', uniMltitd ii»i tint t!u\ nil. ’ll 1 , in* lah d 

Tilt eud» s, Is thi\ an iit»v jui tiiltd, Ititi hii n pn 
duel d hy the I Mil is< td iii'^ hi -.< 1 uultn % 1 nthtidlt hhI 
lahoiiouslj I uiployi d, null* t tin diiMti<m«»t‘ t n Injiinti- 
tltisbe hi juifonii ilii hn.di dut\ « hIiummI hi im, »'» .(s, in 
snmt di i*j( e, to It tduc tin i'll, it \n ws i»l tlmsi h\ Mhnin 
I A\as appmidetl 

Cluiud and cmtHuimd in tin imv untstt td’ tin 
Wink hy tlie .i|i|)ittl>.dn)n Mldih th» Miuual tidih 
hestinud on th< jikm and tin s|« emu its ttltuh .mom 
jiiUiicd it, 1 jnoetidctl with <d.u*nt\ in fh* t\MUtioiio) 
iny task 5 atid in its poi>iess, had tin sati‘'tai tioii to 
itocoive iasthuonials equall.t taleuUted to stimukitt m\ 
tixortitm. Rome of tilt 111 1 have obtainwl leave to <'on» 
umnicatc vvitli this repoii. They all conenf in the utility 
of tiie iirojccted refoini Some sjiwik in the highest styh 
of eneoinhiia on the houoiu* the stale has aequited hy 
Iftf i. dmg ' the way in effecting it ; and when the high it-ims, 
in which the fiiendship of some, and the jioliit in ss of 
otheni, have induced tliein to speak of the exteution ol 
the wovk, are reduced to their just value, most of them 
contein roflectiom that will he found of guat use in tin 
discusbion of the codes. 

Well aware of the difficulties of my task, but feeling a 
conviction that they were not infeuinioimtahlo, i under- 
took it with so much confidence m was ttea=*fisary to 
su&tain me in its execution ; but with that distiust of my 
own powers, whiiffi made me submit to the test of long 
reflection and severe scrutiny every principle I laid down 
and every provision intended to give it efleet. f made 
these tay leading rules— to adopt no theory, by whatever 
aigument supported, until I should be eoavineed 
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of its piactical utility; diligently to seek for information, 
but to admit notlnng upon the meie authoiity of high 
name'. , to make no unnece&saay innovation, hut boldly 
to propose every change I should think piacticable and 
useful This process unavoidably consumed much time ; 
but, by assiduous labour, in little more than two years 
after my plan had leceivedthe sanction of your prede- 
cessois, I had completed the woik. Its destruction in 
the autumn of the year 1824 was communicated to the 
goneial assembly, and piodnced a icsolution giving me 
anothoi year to lonew it This was to be done entirely 
fiom iccollection, foi not a wiitten vestige of my former 
laboui remained ; and the task of recomposition, always 
iiksome, was inteiiupted and rendered more difficult by 
the inteiferenco of engagements, which, supposing my 
undeitaking iimshed, I had made for the ensuing year. 
Those circumstances, while they affotd a reason, and per- 
haps an excuse for delay, will lender negligent error more 
un})ardouablo. 

The enunciations of fact as well as of principle, con- 
tained in the law undei which I have acted, and the 
resolution approving of the plan which was prepaied in 
conformity with its piovisioiis, might seem to preclude 
the necessity of saying anything to show that a reform in 
our cnminal junspiudonce was called for, or that tho 
directions contained m tho law weio propoi in order to 
cttbit it. But when it is considered, that the goneial 
assembly has been twice changeil since those acta were 
jKtssed, and tlint all tho enemies of reformation have been 
indiistiiously at woik during that period in urging argu- 
ments against tho contemplated change, it may not bo 
deemed, I hope, improper to attempt, in this repoit, a 
refutation of arguments and a disproval of allegations 
calculated to mislead, and to perpetuate the degrading 
state of subjection to unwritten, and therefore necessarily 
unknown laws. 

Th# kw of 1800 rerites, “thnt it is of primary import- 
every wril tegwkted state, th)^ tire of 
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fAtniHi i!\» (!, • ii« Ml \ > j ttivi 
|»hli j*|i ji nl Ia'' lllrhutltl dll, PI If 

U( j‘Ui iM’ut A) >11 at t, Miitiif li, iH ’ »t mIiIhi Id IIk 
tifiii'iiil law »ij (lii'f ft UP,’ ntul <atii*ftlv fi.ltMt Ml 
{i\in fi ?i fti }»ii( 1 1 ufl flUfUmk HMtuliu.f ti> th. vutl 

tijiijl, tml tih It !fs .hIi{* il fliui -fiuitid'i til a <}< M lojf 
intuMf'tlu lUM I iiiUfiuiliiiHf. I mit liiii tl ut tin |»tiamljlu 
td ih* oKld vvlmli w If siihmatMl Itu ihi ir miiimiIi i ittuii. 
Thi > \s ill bp fti'ijui fitly u b iri il ii», auil f tin u bm* tjUMto 
it at b n‘(tb . 

**Sn iwl. <»r b’^isUtiim { 111 Ih*, ur ouiflit tt» l»*, hn- 
mut iblp, t’liuii'i'f au* nqiurptl by tlu* .iltpratiun of 
im ; auiendiui lit f, by flu* luipuiltutiou of all 
Uuuua m‘tt ttu turns , but l,u\f oiiutht lu \pi in b<* (haiigod 
wllboufc grunt ii<*lil)t'ratio!i, ntul a tluu coituiduration as 
wwU of tho rt'aniuw ou wbich they vwro tbuadod, as of 
tbo <'ii'cuni*'tftnct's under wbicli tlioy wore onaotod. It is 
thtu’buo j[>ro|a*r, in fclip foriiulion of now laws, to stato 
cloRily thu «ioti\oH for maJdag thorn, and tite piiiiciplas 
by whudi the fraiuors woro go'vernod in tboir oaactniont. 
Without tho knowlodgo of thcaio, future legisiatora can- 
not porforai tho ta«k of ani<aidm«nt» and there can bo 
neither comistoncy in i^jidation, nor uniformity in the 
ialor|nre1iailon of laws. 

For those resaons tho general assembly of the stab) 
of Louisiana declare, that ilioir objects in eetabBdbdng 
the following code arc-— 

lemove doubts relative to tho authority of any 
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parts of the penal law of the different nations by which 
this state, before its independence, was goyeined 

“ To embody into one law and to arrange into system 
such of the vaiious prohibitions enacted by diferent 
statutes as are proper to be letained in the penal code. 

“ To include in the class of offences, acts injurious to 
the state and its inhabitants, which are not forbidden by 
law. 

“To abrogate the reference, which now exists, to a 
foreign law for the definition of offences and the modes 
of prosecuting them. 

“ To organize a connected system for the prerention 
as wcU as for the prosecution and punishment of offences, 
“ To collect into written codes, and to express in plain 
language, all the rules which it may be necessaiy to 
establish, for the protection of the government of the 
country, and the persons, property, condition, and re- 
putation of individuals ; the penalties and punishments 
attached to a breach of those rules ; the legal means of 
prcvontiug offences, and the foims of prosecuting them 
when committed ; the rules of evidence, by which the 
tiuth of accusations are to be tested ; and the duties of 
executive and judicial officers, jurors, and individuals, in 
preventing, prosecuting, and punishing offences ; to the 
end that no one need be ignorant of any branch of 
criminal jurisprudence, which it concerns all to know, 

“ And to change tho present penal laws in all those 
points in which they contravene the following principles, 
which •ib.e general assembly consider as fundamental 
truths, and which they have made the basis of their 
legislation on this subject, to wit ; 

“ Vengeance is unkmown to the law. The only object 
of punishment is to prevent the commission of offences : 
it should be calculated to operate — 

“First, on the delinquent, so as by sedusion to 
deprive Mm of die present means, and by habits of in- 
dustcy and, temp®carnce of any ffiture desire, to repeat 
d|:ie o&iioe» 

m die rest of ffbs so as to 
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dctor tlioia, hy llu' cvainplo, fn'ia a liko fuutravMiiifiu 
oi“ tlio la^^s, Nn jium-lniH nts yifittr tL'u ait ntris. 
feai'y ta ♦•ftoH t}u"'<* tiiiK nuitlit lt> lu lufia t( ti. 

“No »wts or imii'"io}is hi> (IhIumI in lit- ol’ 

felloes, Imt suoh as .ir< inju'ioii-' to tlu 4 ut , t(t Mieit to - 
|)ennittt(l liy the hv'', <tr u» iuilivKhi.iN 

“ fhii jitiinl law'' vhouhl imi !» luiiltipluil whliout 
ovidtiii ; Uu'ntoit* Uit'-, althiiiiyii inj.uutUi to 

iuilhuluals or ''Oeuti''', ^lionhl not hf uiatli liafdt In 
|mhlk‘ priHOoutioi!, vlieii tliey may In* ‘-utUeh nth n 
pieshed ]>y pi i vatu .suit. 

“ Kroiii the impel ftHjt ion of all liuninu institution-., 
und the iuovitahle tiTorstif tho.s<‘ sUio uiunaee llnm, It 
Homelinios hfipjiens that the inuoeent are eoiHlemiud to 
buffer the punlshmont duo to the ‘.(uilty. ihitu-luneuis 
.should, therefore, be of such a ii,itiire that they iiiii) he 
remitted, and, as far as po-ssihle, ooiijpensatf d, in i-uses 
whole the injubtiee of the soiiteuci' hceoims apparent. 

“ Wlioro guilt i» uscortained, the puuisUment should 
be apoodily iaflictud. 

“Penal lawB bhould bo written in plain language, 
clearly and unot^uivocally oxiirohsed, th.it they may 
neiUior bo iiubundorbtood nor iiorvertcd; they should 
bo so concise as k> bo romomhurod with tsuso, and all 
technical phrases or word.s they contain, hlunild be 
clearly defined j they should bo promulgated in jsueh a 
manner as to forco a knowlodgo of their provibions «im»h 
the people 5 to this end, they should not only bo pub- 
lished, but taught in the schools ; and publicly rc^ on 
stated occasions, 

“The law should never ccanmand more than it can 
’ enforce. Therefore, whenever from public Oj^on, or 
awy o^er cause, a penal law caimotb© carried into oxeou- 
’tiem, it should be repealed. 

“Mm acfaised, hi all oases, should be entitled to a 
public trial, ccoducted by baown rules, before impartial 
|tidges, and m wMasBed Jury i to a copy of the act of 
<«3owation against him j to the delay necessary to pre- 
fer bis trial s to process to enforce the attendanoo 
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of ilib own witnesses ; and to an opportunity of seeing, 
hearing, and examining those who are produced against 
Hm ; to the assistance of counsel for his defence ; to 
free communication "with such counsel, if in confinement, 
and to be bailed in all cases, except those particularly 
specified by law. No presumption of guilt, however 
violent, can justify the infliction of any punishment 
befoiG conviction, or of any bodily restraint greater tben 
is necessary to prevent escape ; and the nature and ex- 
tent of this restraint should be determined by law. 

“Pei feet liberty should be secured of hearing and 
publishing a true account of the proceedings of criminal 
courts, limited only by such restrictions as morality and 
decency require ; and no restraint whatsoever should be 
imposed on the fiee discussion of the official conduct of 
the judges, and other ministers of justice, in this branch 
of government. 

“ Bach a system of procedure, in criminal cases, should 
be established, as to bo understood without long study ; 
it should neither suffer the guilty to escape by formal 
objections, nor involve the innocent in difficulties by 
oiroih in pleading. 

“For this purpose, amendments should bo permitted 
in all cases, whore neither the accused nor the public pro- 
secutor can bo surprised, 

“ Those jienal laws counteract their own effect, which, 
through a mistaken lenity, give greater comforts to a 
convict than those which ho would probably have enjoyed 
while at liberty. 

“ The power of pardoning should bo only exorcised in 
oases of innocence discovered, or of certain and unequi- 
vocal reformation. 

‘‘ Provision should he made for preventing the exe- 
cution of intended offences, whenever the design to 
commit them is sufficiently apparent. 

“ The remote means of preventing offences do not form 
the ^bjeot of penal laws. The general assembly will 
provide hhem in their proper place. They are tho difiu- 
sion of hf the means of puliho education, and 
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the pivBiolifin of iiicluhtry, aud consequently of ta-^o and 
happine'-'i, omoiiq Ihu jHnjjlt. 

“ lieht'iou is a aRU*<*o of ii.ippiut In n , and tin iomt 
dation of our Intpts of it litu.dkr; Itui ii' tiui 

can, novel', without ila woist nt o|ijtie''"ioji, fonit ila Mih 
joct of a janal codi. All uio<l< s of 1 h li» f, .uul .til toun 
of ivorcjliiii, art* equal lu Uit t;.< of tin l.iw ; wlitu liu\ 
inicifero vitli no jtiii.iti* tv puhlie iiqlit , all «iio tniitltd 
to equal protection in their t veici'.c. 

*‘W1iatuYor may he the iiiajomy of tin, pitd'e'.sa ■» of 
one religion <tr scot in tho Mate, if ii a I'ceutiou to 
force any one to conform to any et Muimi* s, t»i tt» (»hser\o 
any festival t^r du\, ajt]>rojniiUi<l tt; wtnsliq* l»^ tin 
niombois of a paitkuiar religiouh pt ts«.isi<tu : thi^ dot > 
iiotoxeludo a general law, cstaldishiug eitil ItsttiaK «»r 
poriodicul cussitioiis from lahoui lor ei\i! xmum 

nectod with reiigitms woiMtip, or tin* ajtpoiiitmt nt of |iar’ 
ticulardayo on which litizens of all pel suasions shoiihl 
Join, each according to Ium own rites, in rcmleiiug iliankfl 
to Uod for any signal blchsing, or impltiriug Uis.issihtaiiee* 
in any public e*alamity. 

“ The innocent should never ho lUiido to partit iputo in 
the punishment inlUctud on the guilty; (heis-ftire, im 
such effects should follow conviction, as to prt. vent the 
heir from claiming an iidioritanco through, <»r Ironi, the 
person convicted. Still less should the feelings of nature 
be oonvoried into instnimonts of torture, by denouncing 
punishment against the childrcoi, to secure the good con- 
duct of the parent. 

Laws intended to suppress a temporary ovil shonldl 
be lioodted to the probable thne of its duration, or oare* 
fhlly repealed after ’the reason for enacting tiwaa has 
eeaated,’' 

lEbese different expressions of li^latiw opinitwa would, 
seem to predadQ the ne<je««ut5r of any* argataant to show 
the defects, of our pressait ^ penal law, or to 

eitltablish the truth m tiie which the pro- 

M as I have taken 
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tte sole object of my provisions, and reason alone as tho 
means of supporting my conclusions, I shall not take 
shelter behind any authority; but shall endeavour, in 
this repoii, to show that the legislative declaration of the 
defective state of ouj’ penal law is founded in fact, and 
that tho principles they presciibod to remedy the evil 
were founded in wisdom and practical tiuth. This will 
be not only useful but necessary to the proper considera- 
tion of the leports, in which the attention of the legis- 
lature is called to the piincipal enactments in the different 
codes offered for their consideration. Foi, without this 
previous discussion, they cannot determine whether those 
provisions remedy the oxistmg evils, or whether they are 
in unison with each other and with the sound doctrines 
of penal jmisdiction on which they purpoit to rest. If 
tho proposed system cannot bo supported by reasons 
showing that it is both practicable and useful, it ought 
nut to bo adopted ; but lot no pait of it bo rejected on 
tho authority only of influential names ; still loss by tho 
affected doubts of intoiested, or the eriois of sincere 
prejudice. 

In this lopoit, then, I propose to show the mcessitv 

01' A lai’OUM, FROM A VIEW OE THE ACiE4.L SPAIE OE OUR 
PENAL LAWS, and to answer the objections that have been 
made to the establishment of a written system, 

Tho objects of penal law are : to define offences, to 
prevent their commission, and to designate and dhect 
tho mode of inflicting the penalty when they are com- 
mitted. To effect these objects, thoro must lie rules 
osfaiblisliod by legislative authority. Those rules must 
be known ; and, to bo known, they must be promulgated. 
But the rule can neither be made, nor be known, nor 
promulgated, unless it bo clothed in words. Aro those 
words to bo oral or written? is tho first question, A 
strange one, it would seem, in our state of socie^, yet 
seriously made ; seriously answered in favour of tradi- 
rional written law— made and answered by 

lawyers, by iudges, ly men whose situariesn gives influ- 
esxm^ mi wk>s» opwrions have we^htu Stidh are the 
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advocates for retaining the reference to that part of the 
English common laav vliich forms a port «>f our criminal 
jurkprudeneo. That part is not inconsiderable ; it pt'r- 
vades tlie whole mass f»f our legislaiiou on this subject : 
and it is necessary to understand this, that we may know 
how to value the argiunent which asserts that our 
stiitutes, not the English cormnou law, detimis olfences 
and imposes the penalties. This is tuit tin; fact. 'J'lie 
. groundwork of our penal hw is the territorial Mtatutu of 
1805. It enumerates the oflonces aiul indicates the 
penalties ; hut it does not jletinc. Theft, burglary, 
murder, and other crimes, are. made ponishnhle. Eut if 
we want to know what theft, or iinmler, or any other 
offence on the list is ; if w^o wish to know what means wo 
may use to prevoiit either of these crimes ; how' the 
o^ndor is to ho arrestial, how' cotrfiued, liow hailed, la»w 
tried, what evidence can ho adrnitttjd, what is rerjuired 
for conviction : for all these, and an hundred other Ciucs- 
tiotts eqnally iiu|xjrtaut, we are referred to the eifmumi 
taw of E't^la.nd ; that is to say, what one of its greatest 
panegyriste styles, “ the or common law,” con- 

listing of ^^gemml ^uHiauhr cjiwhsaij?— -and 

of certain particular laws, which % custom are adopted 
and used hy spine pavUouhLr courts : ” the whole resting, 
as we see, upon custom. And when we come to inquire 
r how &eso ‘i* customs ” are to he known, the : »wue author 
, . gives judges whoflm sjiys, “are 

i, the laws, the liyis^ oracles who must 

decide in, aH ha^es 0 ^ doubt,” i&e, Hete, then, we see 
;;.;‘What.;.;iB'-'.our;: law.' ; If k'.' .“.the. .unwritten, . ;cufitc»ns.;';df: 
:3pj^]l^d,”,;.w!;d from fhe same. authorityi,:.y?e ' are, told,-;, 

' V j" 'i'll; ' ;< j* j t 
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law is the perfection of human reason. No case, there- 
fore, can he supposed to he unprovided for hy it, and, 
consequently, whenever any new case occurs, and no pre- 
ceding response has heen given that will fit it, the judge 
must create one ; and although it has never before been 
spoken, or written, or applied, we must believe it, ftom 
time immemorial, to have been a part of the common 
law ; that is to say, as we have just seen, the custom of 
England : which involves the absur4ity of supposing that 
to have been of immemorial usage, which we know was 
Uever before practised or heard of. 

But this is not the only diBSculty or absurdity attend- 
ing a reference to the common law. These oracles, it 
must be remembered, are not given like those of the 
sybU, in writing — ^but like most of those of antiquity, 
orally. The judge seldom or never writes his decision., 
The words of inspiration are caught hy the reporter, and 
he publishes them. Here, it would be supposed, an 
opportunity is afforded of knowing, with some certainty, 
what the law is. To the people 1 No ! The size, the 
number, the price, and the disgusting verbosity of the 
volumes forbid it. To the lawyers, then, at least 1 Not 
even to them ! The same causes operate to prevent 
many of them from examining more than an index or 
abridgement; but even the few who are rich enough to 
buy, and have had leisure to examine, those repositories 
of the law, with reference to a single point, for a general 
study of them would consume the longest life, even on 
tlrat single point wdl find themselves sadly mistaken, if 
they look for a certainty, Hear what Blackstone— I 
take my authority only from professed admirers of this, 
system-r-hoaf wliat he ; says of the credit that is to be 
given to these repoits Eroih, the, reigh of Henry the 
to the present tipae,; this task , (that of „repdrting]|; ; 
has he<m executed by -inahy private a™ Cohtemp(^^! ' 

' '.ha^s;j .'who khaethnea .■t3ffough’has^..''ah|d:;i]^i^^ij-’ 

' Wifietaittes^thafeugh' mistake^ and, . 
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Admit, th<ii, tluxi tli< jud^ luonoiinn ^ iht laif 

jii’cci |tt of law, wt X lu li.Uf no tltir u a tiuh 

iwordul , tUid a wuul oinitttd «>i ti in (to'id, niir .iltm 
tlio wJioL Mil*'*, of tlm mil iint iiii' i' not ill l.i 1 n-i 
KU]i{K)')* tin itioidtobi I litlilullx III nil , \ 1 it i to lit it i 
ctlat ^ !■> it I1U11L114 on iutnii |n<Li in ituil n 1 i^i 

111 (ifinr wintU i-. it hw ' Wlnt -i\ mu mtili' «»n 
tliK nnpoilanl ij[Ui diitn ' lU.n K-tniti f IK ii', ‘ it t- an 
tMialihdu d rnlt* to tdiuli iiyloinni jaiuiK’d- Imi with 
feoino I'VH j)( tons ; wluili wlnn tin |)ti < uImu i') 

ovUk'Jiti} onnii.iry to mo on; snomlli, wlnn it i dt iily 
mttr.iry to tin tUtmt* hitn ; tlmdh. uhn !i Mini', to hi 
Wludud ill till.* lint, wlieii it i'. Jloth/ nf '*1 nojusf ’ 
’^Chis K thu doit lino uf‘ tin text, t'hudian, iln loun 
laonttiloi' on tliK justly dHlinouidnd liook -a-., on ilu 
wiitmi^v, “ |>ii ml* lUs and luhs nmd In hiliowid *\iii 
whini tiiny aru Jhdhj ofuMutf iintl ah autu - 

ahk* to am lent j«uu'i|iks ” and hi ohi*. an ixampli 
tsWch placoH iho just i«o of this admit I d s\ .it m in t most 
fiirikmg point of \k*w. ft h a niaxliu ot* tin lonmioii 
law, that all btatutos, whounver jaisstd, u It r to, and t.iki 
effect from, tliu first day of tlto ncssion of jauliaimid. 
Now, to oxemplify liis rale, ho wtyn, if a damti slmnld 
have boon passod on tlio laht day of tin* ni.tkii»‘4 

an act a capital offunoo which hi'fou* was innomd, anj^ 
one who had done that act hctwocu the fimt and the last 
day of the scbsion, that is to nay, jwrhaps hk months 
before it was made an ollcnoo, would linve las-n eon* 
demned and executed under tho law. Tins" he adds, 
and cTerybody must agree with him, ** wos flatly absurd 
and unjust but yet no judge could declare that it wmh 
not laws and this absurdity and tyranny, worthy of a 
Nero or Caligulaj continued to form a part of the "per- 
fection of human reason'* until the year 1703 (a), when 
one in tiieroad to ooznmon seni^ ■mi luade by 
enacting M tiie sistirte idmnld not be k fcncoo 'It 
ihade> bnt gara it ofiM, iriwat it omtaM m 

f% t 

« I ’ (») Stated SSOeOfl^ a. ti» 
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provision on the subject, from the day on which it passed, 
without any attention to the time in which it was known 
by promulgation ; so that even at this day, in England, 
according to the common law, a man at a distance from 
the seat of government may be punished for doing an 
act which, in the nature of things, he could not know to 
be illegal. 

Thus the general assembly may form some idea of the 
nature of that law, to which our present system of 
c rimin al proceedings refers us for the definition of certain 
offences, and for the rules for preventiiig, ttymg, and 
punishing them. Wo see that it consists of Unwiitten 
rules, promulgated by the judges by precedents often 
incorrectly reported; of uncertaia authority when known; 
to bo followed, accordmg to some writers, however unjust 
or absurd ; and, according to others, to be modified by 
the principles of reason and the d%viue law, that is to say, 
by the caprice, or the bigotry, or the enthusiasm of the 
judge. What more uncertain rules can be referred to 
than hwmn reason and the dogmas of religion ? What 
may appear reason to one, is folly to another ; and on no 
one subject does the mmd of man take so wide a lange as 
in imagination lespccting the divine will. 

But if no other objection existed, that which is cen- 
taiiicd m its very defimtion, would, it appears, bo sufl&cient 
to ask for the substitution of some other ; — iih unwritten. 
If wo like its other provisions (and very many of them 
are excellent) lot us, at least, destroy that characteristic, 
by reducing them to writing. 

Two contradictory objections are commonly raised to 
this most important operation : the one, that the task is 
impracticable — ^that the body of the common law can 
never be reduced to writing ; the other, that its rules are 
already written, and that a reference to the reporters 
and comxnontators will give a sufficient knowledge of its 
proYisions. Now, of these two opinions, one only can be 
true ; and if either be true, it presents a state of things 
that no reasonaWo being <mn wi^ to see continued. If 
all the precepts of the common kw cannot be redu<^d to 
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v\iituni, tln‘n .1 ])ai t (It tiuin.iio iioi (‘tttu him d vithii m 

till* 1( p'll tils fll olllU Wllit>', to wliuh rtl .M( U'vMtlls 

leleiuil. Wlifit tin VM,i!un, lo thi<l tin- luiuionittl 
jiuii * -in th( uiK sjtloiii! muni of iltt }ii<L» W In ii is 
it to 1 h pioni!iI*4,tt( il ^ toi till iiist tmit dill l!'t 
1 ms offuiit (}. to It is ilioiit to ’t |i] iif (j V’kI 

who IS to t( uiitl or n mcmlii 1 it -wint ' t » !•> H-ithit 
.aid .nillionti in oui d dt , wlmli ol tio • u uni' 

JH udi lit j\td'^( s ix to lw‘ (Oti'>ulind juotioijiii nu tin 
true or.ult* whui tin y (lidi r ^ t'.m piuuiji^ in luoio 
i*uiu[*l( t* 1y nUiiuloiH d ; (.lU cfiniuiou s'Iim and (oiuuiou 

jubiit'f 1><‘ Jiiute 4‘tliftu.dh lost ol i ,tii t oidu'ion 1« 

worso (oidouudi d tli.in li,\ thi^M it* ol'thuu.'. ' 1 ’do tin 
oilier {ilteuiatnc. Tin jiioci pts .ind |uim tpli - of tin 
cmniuou l.tw nro .iln.tds nductd to wittitio. i*ui wlni' 
jii’i (ln*y to hf found.' lii soliiminotts ripoH'i wlinli it 
j( (jutri s ^it'.d dill nine to colhit. \( luJ .(« ■'Ulns of 
money to puKli.tsi , .1 IuU!4 lii« to H.id p'), ami a snj„ | 
iuiiuiin intellirt io un(l»*i.stmKl .ind U'omdh wit!) i.nh 
other 'wlion tiny nre n.td! They aio to ho ioiind in 
wmimeniaritH mi, und ahrulgoim nts ol, tlu-’O it port-., 
mm*eiy lew %olumimms j in which pncdiuii- ami ai^u- 
lueuts may he found for almost o\t'iy position that may 
ho taken hy hopliihky, or nupiired for an iudiscimnu,m 
dofeiieo of right and wrong ; add to this, that ilio-t 
Miui’ces of mfoimation are iiuuYthsihlo to tluit -fouitiis »if 
the uihabitaiits of this Ktnte, ladng written in a language 
whidi thoy cannot uudorstaud ; and that of the otln t 
fourtli, a yory few only have the titne or the means of 
applying to them ; and you liavo a bhito uppromdiiiig to 
that which haa been justly doHignatod ais a badge of the 
most abject slavory^ one goYomed hy unknowu and un- 
certain laws. 

<«t) Xf In iihfi dap of I orliesaae twentje j'eara of hntd i^ttdy 
mmwvm lue>ah‘e^bm) vm taqidrod to nMerahHiil thbi isv, t!t«a in it* 
prindkve it !a not iau»««aD«M« to ontoftlat^ that tlm tmmmij 

tKtttniximt ba (lu&dvttpled bf tte aMiIg** 

Mi^ boob) of enbd^ «*sflp «o^ tratrtiMi ef 3»w 

Y In the te 
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But even this, bad and absurd and oppressive as it is, 
this is not the worst Tho words of our statute which 
refer us to this ride, call it the common law of England, 
Now this common law being established in a succession 
of veiy I'emote ages, when manners, religion, society and 
government were in a totally diiferent state from that in 
which eveiy succeedmg peiiod found them, it necessarily 
happened that positive laAVS wcie made to accommodate 
it to the change of circumstances. Some of these changes 
wore made at so remote a time, that tlie most learned 
antiquary would find it mipossible to fix the point in any 
one given subject where common law first received tho 
aid of positive enactment ; in other words, to tell us what 
is common, what is statute law. And yet we must at our 
peril know this , for the first is our rule of action ; with 
the second wo have nothing to do. Common sense alone 
vould show tho necessity of this research , but being so 
happy as to find it &upi>ortcd by authority, I gladly avail 
myself of both. We have leports of cases in penal law 
foi about three yeais only; and we have them during 
that period, because the same court, of which the decisions 
woio lopoxted, then had ciiuiinal as well as civil jurisdic- 
tion. Propel ty, it seems, has not only here, but in most 
other countries, been considered of so much more conse- 
quence than reputation, libeity, or life, tliat while all 
tlocislons that in the slightest degree affect tho former are 
collected, those which involve the latter are generally 
oonsiguod to oblivion ; or, in paatioular cases, obtain an 
ephemeral imblkity in tho gazettes. The reason of this 
will he hereafter discussed. It is here mentioned only 
to account for tho very scanty moans we have of collect- 
ing autliorities on these important points. But in that 
short period to wMch I refer, a decision took place which 
fully supj.K>rts my position : — B, was iudioted for forging 
the name of another, os an endorsement on a promissory 
note. The peraon whose name was supposed to he forged 
was called as a witness; he was objected to as being 
incompetent by the common law; and many authorities 
were produced, showing that in England such witnesses 
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luwl boon r« Ja hnl. It w.i'. .inswuu'd. that by tlu* comnioii 
law ho waN .iu<mkI avUik "-s , tli.it th* dc< imoih itiu d x»u a*, 
}iuthotilio*> \u 10 jii idt. t .t tinio jns^ul ju thu n uti 

of tjwt 11 Eh/-<ii)( th, \i]iifh h.iil iinlio i ll\ < U* t tnl u 
in tilt* t oiiuuoii 1jv\ Of ihi.ojtunttn v, h tin toinl. tiiid 
llio\sitiH'-*' %\>ts ‘'Wttiii ((')• Frt'Ui tlii'' it a|ij« ti- tint (la 
Kunlisli .mthoiilio'j ^\tK bit »um tht\ wm* 

foniidul tin a chaiii'i* lo.ulo in tin* Itw li\ ,i 

htituto otrtist tjtu ntly that tht* a* I of I ‘'>‘,’5 n ft tn fht* 
t'onnuou lumiiiuiKlotl by st ituft*. Tlu tir-t t\il it,. 
Hulthijjf from tlii'*, is tint ii»%\lin*h 1 ln\t> alhidtil; tht* 
mjuussity of tlravstiii', in fuiilfdtf! caM, th< Ihu 

hctvvoc'U tilt) statiih* and tht nnniHfHt livt. »‘?n|t|«ts|uj| 
this diiiiudt task to hi* .u*fom|di‘'htd, iiiul that vm* htvo 

I'tduccd the latU'i' to its jaimiiisf •‘itiiiiliiitj «.tii|){»huf 

oil’ tlu* ht.Uiitoiy shrult niu! pattlu s It^v ^^hil‘il it wat ili 
finui't'd til* athaiw'tl, what lui\t wu to rowaid us f»»r o«r 
imiiisi hirst, wo lia\u tlu* Si/u/ff i*/ vh tytf (h), wliii'li 
H^uurtss iiii]ianity to tvovy ouo who unu luid, lor woitu of 
our atatutoM imvo taken it away, N* vt, ilio liifht of 
appeal in felony, and, a« a cit!iso<itn.iiec of a|»{H.*al, tlio 
trial hy ordeal and «?<* ; for altliough you havt tsta* 
Uisbod the trial by jury, w) had tho common law, niwl 
much in fcho sauio iiiam«>r that you havo done, at the 
option of tho party(o). You kive the piglit of mnclmry^ 


(a) 1 Jijbrt Bop. 314. 


(&} Slioalil it be ut^eoted that onv siatute, by dirocUng tho pnnMiment 
of death to be iaflioied, abolbhoft the privilege of olergyj it hi fttawomi, 
that the seme siatote i&teodacffii the oommoa law which ahw directed the 
poaishment of death, bat admitted the piivilogQof clergy a» an exMpiioii, 
30 ? then, the mte aad the exoepticii oonld exist tegether aoder the cou« 
DMHh law, why eaa they sot asdet oor atatnte I 


<«} IThe same stfttaie that gim oa the trial by jury, di tba <^(rybi]iof 
the party, that method of trial” shall lie aeoeidi»g to ik$ 

said <<O0im<»Iaw|’’bdtii»«taidt)Oi»H»o»&asi^ 
batdeasd the W bd b)Mdd«»fadbdlai»ir 

otm day in |«ipl«x% and fwny 

“ '»ot the kwy«s!i!ii imysWM 
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by wMch every offender who can escape to a church or a 
churchyard is privileged fioin arrest, and may abjure the 
realm. You have the right of approvement, by which 
any criminal who can in a judicial combat knock out the 
brains of his accomplice, secures his own pardon You 
have the whole doctrine of outlawry, and other incidents 
to criminal proceedings, which no advocate for the present 
state of things either understands, or would vcntm'e to 
contend for if he did ; but which they cannot avoid and 
must learn, and must practise, if the law is to be 
executed according to its plain letter. The judges, 
therefore, must dispense with it, and do this to the degree 
only that they think fit in each case. The coui't, not the 
general assembly, must legislate, and they must legislate 
after the fact ! (a) 

In offering these reflections, it is not intended to excite 
prejudice against, or pass an indiscriminate censure on 
the common law of England. On the contrary, it will be 
seen that many of its provisions are transferred into the 
system which has been prepared ; and that among them 
so taken from that law, are those which the most effect' 
ually secure libei’ty, reputation and property. But the 
subject is discussed to show tliat your predecessors were 
well founded in the assertion, that our present laws being 
neither curtain nor accessible, were defective in at least 
two of the essential requisites to a good system. 

The next defect in our present laws was that which the 
legislature had in view, when they declared that one 
object of tire projoctod code was, to “remove doubts 
relative to the authority of any parts of the penal law of 
the different nations by which this state, before its inde- 
pendence, was governed.” ‘Were there any such doubts, 
and if tlrero were, ought they to be removed ? It is an 
established rule of national law, tliat on the transfer, or 
conquest of a country, the municipal laws remain in force 
untff they arc exprosaly changed by the now govem- 

(a) Oot oonsdtutloa has Tory wisely guarded against ex jtost &cto 
Illation by tbe general aseeml^. Was it intended tba judiciaiy 
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uuiil('/). Wh( II tilt In ii» fil ]7«».l l'\ nh'iil) Ltur iou 
w .Is (( (IhI lt\ Pnin« .S|Mni w.is < iiiimI into Mm t m 

17*)M. fbt lift I |wi\ui i‘1m 1 uii thi jti'iKipli, ,ii«l 
soleiimU iiii)iiinl4.it:Ml it' own Fi uim , wut u 

tliat jiuwf i in 1 n,5 nmuM] tin Ktinl tinishi t.) tin 
(niiiitiy iioiii SjMiii. ill t M uti.in 4it’ tin Ibh- 

It HIM >, took uni \ .itfmjHii,u\ ainl luiiii }(".•'• •.imi, 

ui oi<lt 1 t'diltvii jt til tin IMi.ImI ‘sf ih iMitul'itj to 
till })lo\ iiitui' ol th» llMltNot f’atl No 111 it* 11 1 aiti I i 

Hou wus iiuwii ill till l.t«s hy tills ujii i it lull 

Till Hnsl m t ufsoM i< louty i»;s fin rtntiil St Mis 
afti'i iln* t'lssioa, w,i> hi {m iMm i ai'niufl him with tlm 
|iun( i|ih s laid (low n. Foi tin l.tw wlm !i .iiitimii/Ml tin 
fiusidniit t<» t.iki* })(issk‘s>ioii i>i‘ till* jtHniu* 1 1 < ). n < noni/i 
ilic ftifi'i* ami \ahdi<) »d* thi* t viditi'f Jiws, hy tistiuy m 
(ilhu Is til In a(t[H»itd((l li\ tii«> jiusiduit (In unit ntili 
<‘i\il atui judii i d juiwns tli.it wui i \i n'l i d uimIi t 
tl»«‘ Sjiauidi i 4 <i\( iniiimiit, Tlu* juiwiius mitithiUMl iiml* r 
ils ohl iaw.s, mliuuusti r« tl hy m w huKMhtHaiit s, liotn tin* 
tmm «f tlm tr.uislVr in IJu<'iid«r ttutil tin 1st nl* 
Octoini (801, wluii thi‘ law its tin litst uiadi* of 

tnrritorUl govfrmuftit^f/) took i lUi't. 1 las .n t oi o.iid* d 
tho fxmdivv, logiHlalivc ami judhMan InamMus of a 
territorial {(ovtsmmout. Ifcoxtfmkd to H»* t< ititor\ tla* 
ojuTatiou of wrtniu liws of tlu* rnitod StaU'h, fixed the 
qualifiuaiioiiH of jurors, and w*i uretl thi* right of trial hy 
jury, ami gave tlu? writ of iudwas corpus ; Imt ho far fiom 
ropealing any of tlio foramr law's, it coutaiim an e\pi< ss 
provision that all laws in foi’co in the ti rritory at the 
pnasago of tbo act, and not iticoiusistont with it, Khonld 
continuG in forco until altered, modified, or rejicaled by 
the iegitdature. 

The next cliange in the political oripstaimtion of the 
temiojy produced none in our civil or ponal the 

(a) 1 Black. Oom. X07 1 Oowp. Kep# S04. 

(ft) O-Edlly^iPro. im 

4, (c) Act of 0lBb OfltOlilMf 18(®, ^ ^ ^ 

A ji^iLCtFaBied26thMuckl804,iolii»efijiwt!liAdl(A(^ 
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act giving us the second grade of government (a) contain- 
ing the same clause for continmng them " until altered, 
modified, or repealed by the legislature.” And when the 
trammels of territoiial government weie thrown off, our 
constitution carefully preserved the same provision (5). 
Thus by uninterrupted succession, the laws by which the 
Spanish province of Louisiana was governed, with the 
exception only of such as were inconsistent with the 
several enumerated acts, wore continued through all the 
diffeient changes of government, and unless since re- 
pealed, altered or modified, are the law of the land at this 
day. That the penal laws formed no exception is evident 
from tlie general words which comprehend them, and also 
from some of the earliest acts of the legislative council, 
which recognize them in express terms. 

One of the first laws passed by the legislative council (c) 
declares, that whenever a conviction had taken place or 
might take place, for any crime which by the existing h/ios 
of the terntory would subject the criminal to be sentenced 
to the galleys for life, that such punishment might be comr 
muted,” &c Now as no penal law whatever had then 
passed since the new government was established, and a 
sentence to the galleys was unknown in om juris- 
prudence, the existing h/ws” heie mentioned must have 
meant the Spanish laws — ^and, of course, the Spanish 
penal laws. 

Another act provides {d), that no suit, either civil or 
enniinal, shall be prosecuted against any commandant for 
any act done subsequent to the 30th September (c) of that 
year', by virtue of a previous appointment ; with proviso, 

(a) Act further providing for the government of the territory of 
Orleans, 2d March 1805, 

(&) 11th section 4bh ait. Oonstitution of Lonyana. 

(c) Act 2d Pehruary 180S, sect. 1. 2 Martin’s Dig. 226. 

(d) Act 13th December 1804, sect. 1, 2 Martia’s Dig. 106. 

(e) The icasou why the 30th September is the date refiarred to fc, 
because on the day after, the law organizing the territorial ^oyernaieiit 
went into operation] and it was doubted whether the acts dona after 
that time by officers preri^usly appointed;^ were valid, 

ft 
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that it shall not jmitecl hini fjoJii piOM r<»r//v/W 

o>’ crnw uiidor coluui of . l>ui. at ih it (iim , ilu n 
■vuw no otlu r than tho S/Htui^h hni\ lor jtum4iiiuyW/»d 
or irtiih’ i lluiiloit, li»iu a^aiu tin,* t \ist«iu* tho'»t* 
la'tt-s H aolviiow lefli-t d. 

Ai?aiii, Oil the Irh fsda.au act (ta-ad tm tin 
punish MU nt of iJinies aiwl mwit tin anoi nlaili, aft* i 
s|)< f it\ ini* a nnnihui of oUtiiu*-, diuit-^ In tin thmi 
third tkit nil Hit olh hm- tin i« iii ninn d Hiall !«* 

constiwd uiul tiiid miordini* to tin littnmon Ian oj 
England: and h^ a suh'^eijuniii >tatutt*, pa**'id in tin 
baiiic* }uar, two oi thrto oUui uiiiu • .ot addut to tin 
list; and it is fuitlitr cnadisl, “tint all nt/n <• 
q^hii-es and m/V/mowums, ooininitud In Im pir-ons, 
anti not provided i‘oi h> thi*^ act or tin oin to whhh tin-, 
is a hujiplunienf (act of Ith Mav ’Hhali In puh'dicd, 
and hIuiII he pro-m‘Htt‘d and tin d ncnouliinjf to ihi iiaii 
moil law of EtujfUtul” 'riiere ucin, th* n, ** oM* /• ciiim ♦. 
oftoncesand inisduiiennoK't,’ which wuc not iimnici.Uid 
in tUo only tw'o statnus that h.ul thtn l«tn pa>.sid. 
Against what law were they otleueisf ('Inaily utcainst 
tho pre-oxistent Bpanish law*. This st< tlon was u peak tl 
tho next year. The ri'jK'al left things in tin unstttlnl 
fetato Ihoy wore in huforo tho section pass* d, tin to the 
mode of procedure ; hut it did nut change tho ti^pn s 
Rioa of leglsiaiive opinion aa to ilio exisUnco of the 
andont laws. 

But this is not all, Tho acts i havi* quotutl woro 
passed under the first giado of govoniuieut, wiieu tho 
logislativo council was apiiointod by tho presideut. 
XJndor the second tho oleetive franchise was cxtondeil to 
tho people ; and one of tlie first acts of their I'oprewonta- 
fives was not only to acknowledge tho eaiuo laws^ but W 
■vest in the superior court of tho territory tho power of 
punishing orune® that were OTauaitfeed tmder Spanish 
and ^French goirenaaents (a). 

Thiut the prkdples of niddorud law, the aoti of con* 
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gross, the laws of territorial legislatures established by 
them, and the constitution of the state, all concur in 
proving that the ancient civil and penal laws of the pro- 
vince continued in force, except in those particulars in 
which they were modified by our institutions, or repealed 
by our laws. It becomes, then, highly important to 
determine what parts of those ancient laws are thus 
modified ] which of them have been repealed ; and what 
are the provisions of those which still exist unaltered. 
If all those laws have been abrogated, there was no 
foundation for the apprehensions expressed by your pre- 
decessors on that subject. If the abolition is express as 
to some, and presumptive only (and of course doubtful) 
as to others, their apprehensions were well founded, and 
the doubts they entertained ought to be removed ; and if 
any parts of that law have neither been expressly nor im- 
pliedly repealed, all such parts being^ stiU virtually in force, 
ought to be examined; and if good, to be re-enacted 
in a language that may be understood ; or, if bad, to be 
repealed. 

Laws may be repealed either expressly or by implica- 
tion. But there is nothmg that has the appearance of 
an express repeal in the case before us ; unless it bo the 
clauses contained in the several recited acts which con- 
tinue the existing laws, with the exception of such as are 
inconsistent with those acts respectively. But this, in 
truth, is no more than would have been effected without 
that clause. For a repugnancy between the old and the 
new law is an implied repeal of the former ; and this is 
the only criterion (ct) by which we can judge that there 
is such repeal ; for it has been decided (6) in our courts, 
in conformity with British decisions, that affirmative 
statutes, not incompatible in their execution with the 
old law, and containing no negative or repealing wotds, 
do not abrogate the old law. 

The Spanish laws, then, have not been expressly re* 

(a) 1 Slack. Oom. 89. 

(J) 1 JKtM.'Ha’a Rep. (new series) p, 74. 
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pealeil. Ilavt- Ixni so Wv ‘ <Vrtiuiilv 

they lia^p not 1 >«h it altt)t 4 i ilin . iui ♦Iim* i- imt iljt 
Ifast Kpuuii.tncv iK-tuif ii to.iii^ ol' Un to oit! mih < •ii-'M- 
tutloii or Ifivti What (l.tsM', thin, of* thuii hi\< hi mi 
lopMilotl ( 

First, it wouhl -miu <h.ti that .ill tho » an thtooitiil 
hy llic lUMo (hiiimt of oo\i ittinMit lOt whhh ui«U to 
till* inclou itt\a Ilf llio ) loHIi. .mii to till mod. of Ht tkllit; 

tho appoiutiiH lit of otHn i A-, to Uo « i.f -uili 
ofiicHN, in tin iHluiinstr.itioii ot'jn>tu< .oid |ii» *M(fioii 
of tiu’y iim4 ii** pirfoimul hv (ho i .ijijiouitMl hy 

tlio lu'W powiT, h.ttitii* coi'U'.jKiudin'j fiimtioii , vthitiiM 
iintltT the old muiit or s^ith .t m v\ di ooiMtioti 'I’hus. 
Kooii nffer posstssioH was taktii hy th» Ftomh in I 'iXt, 
Mr, Faus'iil, tho Fi(U<*h pudVot, a|ij»iatftMi n tmtuiri- 
IK'difcy to ovciH iso (ho poWM-* of tho .^j»amsh lahildo 
within (ho oily, whtoh, on tin* Inn hi to (In I ni(»d 
Btaten, w(\s noiitinuod wifli tin simt nitiihuti until th* 
town was mem'iionitod hy the h*«islali\t oouinil. Thus, 
too, tilt* governor, iinim’diaicJy alti r tin tiaiisfi r, aj»- 
pointod an ahjuazd mopr and oouiiuandaiifs. Mho M»rn 
to exormo, sm far hh M'iis (Hjinpatihli* with tin now otiht 
of thinj^a, tho nmno funttions with tin* oIHi-hh of that 
naniQ niulor tho .Spanish i^ovyinnitnit. 

Secondly, all th(i,so liws aro almi^atnd Mhiidi mouUI 
intoifere with any right hucnrcd In tlu- constitutioH t»r 
laws of the United Status or of tin* Ht.ito ; simh us 
the liberty of tho press, tho right to hear arms, the right 
of having counsul, of trial by Jury, niul others of that 
description. 

Thirdly, I am mclined to concede that »U those laws 
are virtually repealed winch boor upon the smuo offences 
that are prohibited by laws pai^d mnce tliu eession, 
although thore may bo nothbg absolutely repugnant 
between the two penalties j there being, in my opiniou, 
di(6ferejnje between acts passed by the same government 
OR the same sub||eot (all of which &i6 oomndsted as osqhs 





THE SYSTEM OF PENAL LAW. 


101 


act), and tlie acts of a new power legislating upon an 
offence which had been defined by the jurisprudence of a 
former power; in which latter case I am inclined to 
think, that the new legislation ought to be considered as 
expressing its whole will, unless there is an express or 
implied reference to the old law. And finally, the law 
of evidence, the mode of trial, the rules of procedure, 
and definition of each of the offences enumerated in the 
act of 4th May 1805, are changed, so far as relates to 
the offences so enumerated, because there is a clear re- 
pugnancy between the old law and tliat statute in relation 
to those particular offences. 

The most liberal rules of constructive repeal can go no 
further ; yet, discarding all that comes within these rules 
and all that is expressly repealed, when we look into the 
former law, enough of it will remain to make us re- 
verence the wisdom which directed that all doubts, as to 
its existence, should be removed. It would be difScrult 
perhaps impossible, to give an accurate list of the pena 
laws of Spain which remain unrepealed, or to furnish a 
complete analysis of their provisions. But this very 
uncertainty is alone a sufficient motive to justify legisla- 
tive interference. Some cases, however, may be ascer- 
tained ; let us examine them. The investigation is both 
curious and instructive, and it will produce more serious 
results than at first sight might be supposed. 

The laws designating offences against sovereignty and 
the public peace have been generally provided for by our 
statutes, or by the constitution. They, therefore, come 
within the rules I have laid down, and may be considered 
as repealed. 

But before we enter further into the very cursory 
examination wliich it is proposed to make of such 
offences, affecting reputation, person, property or reli- 
gion, as by the rules laid down may be supposed yet 
to be in force, an important title presents itsel:^ which has 
no corresponding division in our statute law, or that 
system to which it refers. It operates on the condition 
or steading, in society of those who oc«ne within itsr 
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puTPicw, It w culltd in tli*‘ S^ianidi law, ‘Minfaw'ina- 
cntu;” and, ftam it' (Itiinitiun, i- t ‘juf'.*. uf di-Iimiour 
atlaclw'd to .h \mI 1 ti'an fh* u- luMli oi tuniM «it’ 

lifo, as from bavin*, inouinl iIi* .inini oK* nf tliv 
niagist rate-, wit b'tut i‘t Iiu tonvand ni » v< n vtou-tiio!’ 
anv ofK*in I ; a- fioiu tin < ondt niit l•i■»lt na Ot tninnou^ 
(Tina, I'olitii'd ili-abliiti* > .oiind**! tbi -lit* whuU 
our in''tuu<itin'' li.tv*, in so'im ni'toin', vittutllv lu- 
ptakd, but tbt uoti* of ill f<un« imy f*U i< in un, uud 
jifroatly inlhifim* tl«‘ oniufjrt itml r< pMi bjlitv of fho',!* 
to whom it k tlui'i uitsu'lu tl b) l.iw, if lluot biw « nu 'till 
in forci‘. TUo* 'ubjo**! forms tlio *.i\tij ii<l> of th* s« voiith 
book of tluj i’flitidas tin • * iu4 ! tw of tbii lith, 
ihu immwut fruit of an nh#*.il m!un4*4o. tin mih whom a 
fathor may justly or miju'tly h«\t‘ uvi’U''i«i in hi-. {ohI-i- 
luoiit, tin* suitor t<i whoju tho jttdo« ma\, in «ou!t. b.ivo 
ufltkossed an adimmitimi to amoml hi". !if< , tho ativooato 
may havo Ikcii warm'd not to laim^ a f.d-.. .«'rtKt« 
taon, tho ratin of {(taid crotUt who atalUd hiuiM If i»f his 
character to nihi that of another by 4,»m!t js, ami the 
unfaithful depository, woro all tlrclaml itthumHH l»y 
the third law, not only the wifo unfaithful t»» h living 
hubhand, but sho who for|jfelh a dead oim iu tin arms of 
a second befoir) her year of luoiirnin}* is espiit d, t<io« thei 
with her fatlrer, if ho conneiit to the maniaoe. and the 


too impatient suecessor of the tieeeased, eojiie within the 
penalties of the law, Tho following law eonfottmlH in 
tho same indiHcriminnte clatss of infamy, proeiirerH, 
comedians, mountebankB, usurers, recreant knights, ft>re- 
#wom promise-breakers, gambler^ and buffoons. The 
exclusion from office of aU those ill-associated dewerip- 
tioas of penrons is, perhaps, remedied by our cjonsiatutional 
laws j but their infamy oresttsi an incapacity to testify, 
and thjb ^am m partially counteracted by the reference 
tc) the wdc« of aiidencQ in certain taaumeta-ted 

arimes. But in tih® of^noes not ennxnewtted in the iwtt of 


1105, beyond wHcii, 
latienoei to the laiir d 

whnt is to take aw« 


X ihoWt the le- 

sWi he eE 



THE SYSTEM OB' PENAL LAV. lOa 

Our civil code (a) renders tiiose incapable whom the law 
deems infamous. What lav 1 If the answer to this im- 
portant question be, as I think it must be, the unrepealed 
lav by which the land was governed ; if there should be 
a doubt on that subject ; do those who flatter you with 
dissertations on the perfection of your present laws, who 
cry out “peace, peace, when there is no peace,” do these 
blind guides know the depth of the pit to which their 
counsels are directing you? Have they calculated, or 
can they not perceive the evils attendant on this state of 
things in this one particular ? Let it be remembered 
that these disabilities attach not upon conviction only (6), 
but from the fact. Let us suppose, then, that a usurer 
should be appointed to an important office, and it be- 
comes the interest of an individual to make this excep- 
tion to his official acts, will it be satisfactorily answered 
by saying that the constitution sets no bounds to the 
appointing power 1 But, it may be replied, the same 
constitution continues all laws which were in force at 
the time of its adoption until they shall be repealed ; 
but the law declaring infamous persons incapable of 
exercising office has never been repealed ; therefore, if 
the pre-existing law excluded certain persons as being 
infamous, there is nothing in the constitution that takes 
away the disability. With reject to elective offices it 
is difteront ; where the constitution enumerates certain 
qualifications, it is reasonable to suppose it expresses all 
tijat are required. 

Should it be thought, however, that the Spanish law 
creates no disqualification to office, the mor’e important 

(a) Art. 2260. See also the act estahlisMag the superior court, sec. 
10, — “Iffo -vritaeBS, of the age of discretion, skill he disqualified from 
tesUfjiing on the ground of being incompetent, unless such witness he at 
the time of producing him, interested or infamous.” 

(}) This law confirms the opinion that a usurOT is ipso fecto in- 
femous, without any oojiTOotfon, and as the law does not disrifegnish 
whether it ^esto of open or secret usury, it must be understood of alL" 
jirea Lope*, note m the 4th law, and he concludes^ ergo magno 
jmeuk ^ ‘ , 



lul lMR01iiUO!v\ UM*mi i*» 

objection a''Uj»iirutl n in tfii". In thi li^-t tif 

pvlusinuN h<t\i in iiu .u< muni' * in *1 w] »jii n Vf«u)i! In 
m tlu IU4IM unju-t ind tti-UMi i*i i ml* 1 ni 

f nnijn-tuit , \mh t Iim tn }i nt hI i f» u'mmI ' 
Tlu ti(‘< ulnit (i nu unstiun ol < sJt 1 nt t1' 1 m u liulli 
follovisuii I piiilt '•'inii tint In iiniffi’ttll 1* \ }fit,u 
and n 11 lit K ,111(1 lal'iu tn tiiu tl i( it 'li i 1(11111114 

ut itli* 1 .‘1 11111' iu>! Itainin^, i t \tt m itni’h ] id ila 

''timtuiunl '411 at n 1)111 1 111 iluajili'i rid nu il* 111 tain >> 
{«! its jiiMi till jm ti\iii'4 all andt ' Hn! j< jii tiiind tinni 
a (‘lloklU’ Judi4« '■ul,ifiht4 till ' 411 ** at a widtm liit»»ii 
till* tmu* {lumifttd lui. ft i diMiij; nji 1 > i ti n ut 
tutaink not at is tluit inidn tin ^^llv,atl(^^ >{ litlu)', 
iiat it) sjital? uf till nuud»*i' svlu* wauftt tn imIiuImI 
littiUrtlu < VttL’Iifjan at'lMlldllnia, *() flu atiui III' }»i*Ulti 
h|»ti*t{itd in the law. ’Return at flu-t tn tht *nih 
wiliitss fo a tiansiitiaij an whuh iaiintu nn\ tit ]it iid, 
or tt) tMulpaio fiain a whuSi iiiaji* athtl i*|iuti 

tiou or lift. 

I have enlai^od luoro on tlu eon 4«{nin<i'< at u~ 
moving douhtHas+o tlu* ixktoncf of thi'i liw 1«» uis af 
its genoml opciation; for Ihcu is M.unh a liligaltd 
(tjacatiott in ^ehhh it nnij nut Iw taiMtl, or a jmsan 
accubud, to whobo iiiti*u«ls it iidglit nai juiui fatal 
Iiokustiow oxaiuino %lu tlu r Hurt uu itut j««al kus, 
strictly so calM, that may not Ik* HiiniKisi-d still in fuuv, 
aocordiiig to the princijilub wliioli liu%e ken hud down. 

Tho bcventh title of thy sovonth Paiiidan tiuUs of the 
cwnm falsi {fahedad^s), aud (among many eilftnteH 

(«) Oato, tihe eaasor, wottld, uncbr fchia law, ham limi liouMy din* 
4}iud)Sfid as a 'vitness; for, if Hutaicih is to be .brllevr'di, bo was not 
only a nanter but a **** for bis own slaves. “Teniendo," (in tho 
expireolvo language of the Pariidtis' desonlaag the offoaoe), ** sus sieim 
enBU<iasi.&amd^ toraaldbiddesns 7 Fart 

tlti ^ tew 4, 

list of euepiions wouM be gmtdy swdli^ ff 1tb» owninentaioie’s 
(idiiten Is to be Mowed, Who {n^dat to the dess of ttiutew not tml^ 
Mia who, like Kbyhwfc, dii«i«?ve to bo <**A6eii sfeoifi th«toa«aMi^ind 
li%> iBiw»«eB'*--biiit efwn Meat to itoi tokslwi, wtow* 

ho toys, « ore o&w# 

.A 
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which might piobably be brought within the purview 
of our statute against forgery, coining and perjury) 
forbids, under very heavy penalties, other acts which are 
not now con&ideied to be mdictable, but which may or 
may not be deemed offences while our law's are suffered 
to lemam in theii present uncertain state Among these 
aie the following the advocate is guilty of this offence 
if he betrays the seciets of his client, oi if he designedly 
cite the law falsely (a). The notaiy, or other peison is 
guilty, if he deny the deposit of any mystic testament 
or other wilting , if he hide or dehvei it to another ; or 
if any wilting be deposited with him to be kept secret, 
he lead oi publish it(&) The judge, if he knowingly 
give a judgment contiary to law ; the person who says 
mass without bemg ordained, and he who changes his 
name to one that is more honourable, are guilty and 
punishable for falsehood The next is a falsity of rather 
difficult execution, and I believe not made punishable by 
any of oui statutes I must give it in the words of the 
Spamsh lawgiver : “ Trabajanse (c) a las vegadas algunas 
mugeres que non puedon avei fijos de sus maiidos, de 
fazai muestra que son pienadas : e quando llegan al 
tiempo del parto toman enganosamente fijos de otras 
mngeieis e meten los consigo en los lechos, e dizen que 
nacen dellas, esto dizimos que es gran falsedad ; faziendo 
0 poiuendo fijo ageno por heiedeio en los bienes de su 
maiido Inon assi coino si fuesse fijo delo.” 

There arc other offences in this class which I do not 
euumorato, because it may be doubtful whetlier they do 
not come within some of om statutes The pumshment 
is banishment, and confiscation of aU the pioperty of the 
offender to his nearest ascendent or descendant ; if he 
have no such i elation, then to the treasury. A milder 
punishment is inflicted on the person who (d), being 
appointed to divide lands or apportion other properly in 
dispute, shall make a paitial division ; and also on the 

(«) 7 Part, tit 7, 1 1. (6) 7 Paifc tit 7, 1. 1. 

(fi) lb. tit. 7, 1. 3. id) 3b tit 7, 1. 8. 
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i.smoM’tiHn K»ioi i 1 t 


arbitwtor Tilio sIihII .t f tl • n# mi lU df 

thd a<*f‘MVints iH‘ i-" .‘ijtpouit' d lo -i ti!' 

Cudu’ tli** u» Kt In. id. III* HMUi’iidt •"), 1 tin! (In* 
InHow in” m*t«i m.ulf* puiii'li.ddi . .jd 'cit l<\ nui 

'.tlliUtlN 

Till' 1 m n ■‘tiifliu <>n* ti» t n df\ ut‘ 

[ii(*di(’int‘. •i'' 111)1 <d’ llui'i* i h.i'i iil'fl 1» **» th<' 

iitli nn a oi'd)*' lnr l/i). itniit* 
lIu'UIm'Im 1 out to ijc iiim'i -*l»'dittl ill ji}i_\'>it .aid iu.m'Ii 
lluui tiny mdly .ir* (</) ; aad tint Ia ti i "a *♦! th»<ir 
bviutif li'^s hkilt’ul tlmn lh«-y pratmid, 'itiit ul' I’m ir jnta at » 
tlu' liv tlii'ii* iitull. ' It. tlidfifuft. iu,nt-, tk.M if .m\ 
phy'iii'mti situll '^In* ua iiti|ii(i{«r iii* di« iiu , ui t>m mui It 
of a <»in‘. 01 ’ any sur»*tHtj, in difsHiiy .i wuninl, ••ImH 
bi'i'ak a Imm*, nr ifivida nn uHt*n, mid tlm at 'm lua* 
or tin* ollit r niM slailJ tin »»l!*adir Ii.iIIIm l».»aislitil 
for five yi'iiis and fitrliiddi'U to la dta mvK r 

fuau'si thi* a|«>t}u*cm'y, ufii-rtla- pin d* i.iii ; without wlmn' 
onloiw, if ht‘ f^ivos a tioho lu a ptHoa wiio »lii ^ ta mii- 
MQi|Ut5itw of liavitiif takun H, tlu* pUmiaiU'optdi^t u iftitliy 
of liDiuifido, 

'riio doMtraction of our h|u*fMs in tin* iaohuaP nI ilo of 
exintciifo is «ot jmaymblo hy any of our •'.latutm. ft is 
ao by tliosu of Hpiiin, but tbry roiitaia .t pnniHion wliirli 
I bavQ not soon in nuy otUor c»d« that if dotvth is 
caused by any motUcmcs or kerbs, given for tfie laudubbs 
puritoBo of procuring an keir to Uto fkildioss, it K a 
punitdiablo oftbuco, 

(a) lb. Mt, 8, De Umi OuuKsiQos. 

(£) As tbo {ir«eumptii(ni is that ovety man admitted te tba bar knowa 
aatoie of teia kvr bo quotes, it might, perlmfu^ be iugumi, that wiwu' 
erm be idted for kv thei isiMeb was not law, be did it diw^ipteiiiy, and 
of oomso made Umself liable to tbe twnolUm of the tew, **dt lai 
wWob I have quoted. A tew fbll of jiwiJ fer the |«o« 

teenon. 

(fi) 8 Past, tit* 7, L 8. 

(<l) 'l^iiattoftbetooitelwci^ 

^^te^kkodteditbaweTa^te Wumi tbe ]pN|i of tbe 
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The title of Defamatioa (Doshonras)(a) contains some 
things well worthy of attention in the disquisition we are 
now making. It divides defamation into two kinds, by 
word or by deed. Both are made punishable ; and the 
definition includes everything that is falsely said or done 
to dishonour another. Defamation by deed includes 
wilting, printing, gestures, and ail other acts done with 
the same intent, including such as would come within 
the English definition of assault and battery. One of 
these laws, altliough peihaps somewhat too strict for the 
freedom of modern manners, might, in our days, find 
some careful guardian, jealous husband, or prudent 
father to put it in force, if it should be deemed one of 
those that have lost its use, not its authority j and I 
transcribe it that the gay gallants who ai’e subject to its 
penalties, may know the peril of their ways. 

“ "Women,” says the preamble, “ whether widows, 
wives or maids, who live vuduously in their houses with 
an honest fame, are frequently injured, giieved and dis- 
honoured by men who take divers means of doing so. 
Some there are who are continually whispering to them, 
visiting- frequently at their liouses, and following them 
in the streets to the church or other places to which 
they go ; otherb who dare not pay those public atten- 
tions, secretly send jewels to them and to the persons 
with whom they live, for the purposes of seduction ; and 
othom again, strive to corrupt them by the instrumen- 
tality of ixifamous agents, or by other unlawftd arts. 
By these means the weak are led astray, and the vir- 
tuous are suspected of evil communication with those 
who pay them such attentions. "Wherefore, we hold 
that tliose who conduct themselves in this manner do 
great wrong and dishonom*, not only to the women, but 
to their parents, their husbands and other relations ; and 
we command that whoever in any such manner offend, 
^11 be fined for the benefit of the woman who is dis- 
honoured j and moreover, the judge shall admonish him 
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IJiIBODlXlOlU lUl'itll 1*1 


who thui follow's and dislionoiu a wnonn. ih «t !h tin >»o 
110 uioro, atitl that lu* *I< -i t ('“lu -uili undo tin* 

jtcjnaityoF iiiort' soinU'' ]« ndu if h- do n 't il‘ i-f.' 
Aiuoiii* tin* otJnj i\il \iiiit} i>* to'» !tl<o»l »'- it- 

fk t’iini*' tli'-lKtuoiu' ou wiaiin flnt vox juaa d, iU‘ tla 
w'lioollitA iiitks of '.iiuttiiiii allot lit 1 nin ta in-, thii.dar 
and ''f'alin'4 tin dixn, Miuikui” tint tin in i^lihoiu iit thn 
alum yon, oi tliiowiu * w itti on Itiiit »\lt i t lu |i>\v 
CVmtt 111)11110114} tlirovshu <k»\\na lumk in tin jirisintn 
of the author, i" a ilidioinmr uinl' r tin h\i, 'is toll as 
iU'f'Usijn^ Olio of thfit ; but from fhi' last tbn aaotiti^ir, 
who isiousultotl to Hiul i»iU stol* n nanU, I-, ( ,nii}»t«<{, if 
he bo a tiiu astroloi»t r, but imt if In i>» i{ntt«Hdtr to 
that uoldonrt. 

H is itiHunih, in reviewitio Homo of tin si !a\ts, (o |>ie- 
horve the niatity rnjuiii’il by the ‘ 4 » in lal subjn i : !»ut it 
was lUniued iinnessary lt> show in what mauni i tintal 
as widl as more nerlous imts w« i< eonfajUil* d m tin laws, 
to whiitU wo may, hy u» fomtl eoustruetion, In ,aill 
liahlo. Soint* of tliose which remitiii tiu of a eraet'r 
nature. 

Injuries agahiist the |jeace are j»r<j\idtd fur tii a wjia- 
mte title (do laa Fner<.‘iis) («), of them aie na- 

briiccd by our aiatutea. Home, howuver, aie not ; and 
of those last only It ia neeeKHary to aiiettk. Uiie ot tluv 
is tho forable entry into the iMiasesaiou of mtl or jK‘r- 
soiial property j for which tho jieiialty ia the loss of the 
property, if the party had any in the tlting or land 
forcibly taken, and ite value, if he Imd none, 'fho wimu 
law applies to tho tenant who holda over by force ; and 
the borrower who, without paying tho debt, bliail forcibly 
resume his pledge. 

In the title of Tbeft there is one remarkable provision 
by which common gambiemaro exempted {6} from punish- 
ment for theft, or mj other crime, except murdco*, whidi 
tbey may commit in a hous^ the master of -which receives 
them, knowing th^ cimriwter* Anothfflr makes it a 
j[W«mfaa-ble te tmm* ft Ifmckoirk. 
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The sixteenth title, of Fraud, specifies a number of 
acts of this nature, all of which are punishable by our 
statute ; and require no other remark, than that our modem 
professors cannot claim the merit of originality, several 
of their most approved stratagems appearing by these 
laws to have been practised as early at least as the 
thirteenth century. 

Offences against morals have not attracted the attention 
of our legislature. We have but one statute on the 
subject. In the Spanish law there are many. Adultery 
is made a crime. The faithless wife is punished with 
stripes and confinement(a) for life in a convent. Her 
seducer with death. The husband may forbid the person 
ho suspects of a design on his domestic peace, to visit or 
speak to his wife; and any interview after this admonition, 
is conclusive proof of guilt{6). The guardian of a female 
orphan who marries his ward, or gives her to his son, is 
gudty of this oflence{c). 

One of our statutes makes incest a crime, punishable 
by imprisonment for life ; but as it gives no definition of 
the offence, a reference to the Spanish law may be found 
necessary. This defines the crime to be an illicit con- 
nexion between relatives unto the fomth degree of the 
canonical law, by consanguinity or affinity, expressly in- 
cluding the sisters-in-law and brothers-in-law ; and, by a 
subsequent di&pohition(c^ a connexion between persons 
who were sponsors for the same child (compadres y comi. 
madres) incurred the same penalty. The punishment 
was tho same as that of adultery, if the offence were 
committed witliout marriage ; but, if after marriage, 
banishment for a nobleman, with the addition of stripes 
for other offenders. 

Seduction of a woman(c) of good fame, incurs forfeiture 
of property and stripes. The husband who sells his own 
honour and the virtue of Ms wife, the agent (/) in the 

(a) Ih. tit. 17, 1. IS. (b) lb. 1. 12. ( 0 ) Ib. t P- 

(d) JSTveva Eeoopilaoion, lib. 8, tit, 20, 1. 7. 

($) f Pari, tifc 19. (/) lb* 22. 
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<j< ductioii of .1 ^\onl ui ol \,itu{,ainl Ihtist < »lu< tt*‘ 

cluWitu for tlu' jnn|»»st of puldi* tu»if>n, wu 

puuHln1>h* with <!» ufi 

A> ihe ttioii i*i uljuh I iia a iiaitial 

itvkv \\ i- 111 nil I'l till iliirtnntli tunun, n i not 
sill juisutu (o find th il l''tlo]c),^ n*i} lut ni< i 

tions, lou [low (tu't and tt »\ fill U' ' iiitKt t li^un m R 
JhviiMlittu H .1 « i|tif il •dlum, « \* j»i l»v i-fioiiom^, 
%vJi!i h Is not oiih jHimittftj, liiit a* oii< u| tin 

Hvon lilH’i<a! .Mts, *• htt.ius* llu‘ unqt • tiiu s and jrttsi^ts 
tlj.d itr<‘ nuuU lt\ this ait ate dt.iwn hom the intuiil 

euUtii of the jil.iut ts ainl sfais, .md ii< tdvui i’oin tin 
books of {’toll iny and otlm s.ii.«s who tn U of (Ins 
wn'uee.” Mont , liowt \u, Init .idt |»ts ao to nn ddh w tth 
this; <d1 frilst* jiii Itmhis to tl. witilns. otmii ,h»itnfi** 
tilh'H of (V<iw dtscti]»ttou, 4 neliuiti !> wJto i tisi tin 


sjiiiits of the dt.ul, wto tajiitally jttuudnd, hut witlt 
the ]iiovtso, that it tin olijfit of tin. t \oo isiu oi ot tln- 
Waek art he to ta^i out u d« \il, to po m m the » {o[» fiom 
hail, or from Jiffldiinm, or fiom insiets, t>r hu anj othei 
gotid object, tlu* e.the is uUeietl, and mst< ad of punisluiu ut 
tho operator h entitled to lowurd. 

The buhjeet of the fiw otinr lawn of wlmli I shall 
fipoak which were in foiot Inn' on tiio ehanm em- 

inent, ia Xleligion. There ia a gciiend inii«issu»n, mj 
firmly estahiished an almost to amottnt t»» e«m u turn, not 
only that all founer lawn on thin aulyett m* i4petUtd, 
but that no law can conbtitutionally he pawheil suhjt eting 
any one to penalties for his relin^ous belief, or giving any 
preference to ono religion over another. It i» tf> Ini 
lamented that this persuasion is unfounded. For howov<*r 
we might rely on the enlightened spiiit of tho age to 
prevent the passage of sueh laws, yet the int4*rest in 
question is one m essential to the l^pinees and peace of 
the people, that it is not only untennftte but entmoro 
dina^, ihat the libeHy of oonsmence should have been 
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several laws and compacts regulating our political state, 
prior to our constitution, Lave contamed stipulations on 
this liead. The treaty of Paris declares, that until the 
inhabitants of the ceded teriitory shall be admitted into 
the union, they shall be maintained in the jfree enjoyment 
of the religion they profess. The law establisHng the 
first grade of government, and the ordmance winch gave 
the second, both contam restrictions on the legislative 
power intended to secure rehgious liboity But our 
constitution, careful of every other light, descending to 
minuti® which would seem to trench on ordmaiy legis- 
lative power m other cases, is silent in this That of the 
United States does not supply the deficit , it only limits 
the powers of congress on that subject, but impose no 
restramt on those of the states, 

Tn the examination of this subject, which I have made 
with soheitude, there are two arguments , one that might 
be used to show that the old laws were repealed ; tho 
other that theie exists a restriction on the powers of the 
legislature, I state them with pleasure, and hope most 
smeorely that they may always be deemed conclusive 
witli others, although I regret to say they arc not so 
with mo. 

First, as to the repeal The act of 1804, giving us the 
first grade of government, contains the following pro- 
vision ; " The governor and council shall have power to 
alter, modify or repeal the laws which may be in force at 
the commencement of this act. Their legislative powers 
shall also extend to all the nghtful subjects of legislation, 
but no law shall he wild which is inconsistent with the 
constitution or laws of the United States, or which shall 
lay any person under restramt, burthen, or disability on 
account of his religious opinions, professions or worship ; 
in all of which he shall be free to maintain his own, and 
not be burthened for those of another,” 

I fesur that the restriction against laws upon the sulyect 
of religion, by the true construction of this dause, 
opemtes prospectively only on thn laws that m%ht there- 
after be passi^ by the legislative council j if so, it (anises 
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. It is stated to show, that even, 
'he laws respecting religion, there 
doubts expressed, as one of the 
the work which I have now the 


•ject are extremely oppressive and 
Judaism, and blasphemy, were 


Cews was tolerated ; but an attempt 
ving their houses on holy Friday, 
re, and being guilty of the absurd 
young children ” at their festivals, 
leath; as was the connexion of a 
voman ; for, says the lawgiver (a), 
death who commit adultery with 
more do J ews deserve that pnnish- 
hemselves with Christian women, 
ie wives of our Lord J esus Christ, 
iptism they have received in his. 
ince the Jews, had a protection 
.6 English laws do not give : they 
>n the day of their Sabbath, 
be a departure from the Catholic 
the Church of Borne, of disbelief 
The punishment is death at the 


ng that is said Or done in contempt 
try, or the saints.’ The punishment , 
is forfeiture, accbrding to the rank 
1.6 repetition of the offence ;, if by 
he hands. " /' 


may have been repealed,, by later 
doubtless, we;re added, prior tp tlio' 
vas ;;ced^;y^|i‘ioh-:Vh,aye,,',, npt’,{:hpeh'-,.: 
saph.- .'i'THefefore, " the,, ',ehiiB 3 t#f 4 %hK 
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if tho nl tilt (It i ul I' lv» |*t til vitAV. 

t<t n!\t .1 t'tutial \ It \\ *«i “>’11 ! I I*' It il liv\i MtiK , 1 s 
liliulll IMtt 1)1 supjtos (I to 1«‘ tt|'« li' ti I'V otu n»u tlttltiH'i 

tti Kiws, ,mil )( iiiiisl tl t( !»• itiiMinIt 1 *1 tl it til* jtiu 
\islOll~, t \t t pl'OH'. .111(1 oil t 1 <1 I lil < "1’ ill tllK t 

1 i\\s, wliicli Muiilil lii\« nid spi tl HU it (1<\ ind 

In ( n <1 .1- nilt s ol utioii vi> 1 »t iImuJiI tttlitii 
lilt tr « IIM llltl ‘M IKH tl <t|* I MtOtl t'lll t, l. f 5 ’it 'llitut 
of iiitjiiin , III I hiM I'l ' n kI till Mtinut.ni 

otiiHsiim, .m<l btiM folloiiul lli tt\t (ltti;\s m j»it- 
IVulWH* to th<* (‘UllUHl’lli ii,v of tin 1 1\\. 

Mot't \1ilh1ii5K wmtlil I Ih H' I’ltt-it’ till I it.tlo^ui , liut 

lli<‘ }»i(*s( lit sj.itt of oui jiu (s{ii till* III t It ii<l< 1 It .( ‘iitlj 
with whii'li ! 11 hn I, Hills iojii|» 1 ,s, It* told to tin list ,i 
ss'tml at whiili Uniiiauits shuihh 1 iiitd t** tsK, wIm tin r 
w (* lire fw suu‘ Us \s*«* ou»4lit to lit that ftifno toinis 110 
jiart tifimi* frunuuil law ( It fouinl. sviili ill it' hoitois, 
a jiromiuout |>h«v .iiuoiitj tin* laws ol hji«iui, .uul to dt t* i‘- 
miao in svhat dt*}i[ivi‘ Uityart* luotUfUi! or h jitah tl, tin* 
hateful taak nmst he iiciforincil of iitlstitiuo ht ihtu 
proviaionH. 

Tliia diaholieal power was hi llu sstih no 

other linutatiou as to the digree in sshhit »l ss.is lo Ik< 
intiioted, than that it should not e\t» ml to hiss of lift* tutfl 
limb. Within thoflo Imiits ho was not onl> tinjiosstitd 
but instructed so to direct tho opi*iMti<»ii ns to ereati the 
most excruciating physical and iiioml unguish. 'fhesi* 
monsters studied the human frame, to discover in what 
part it would feel the acutost pain ; they marked the 
working of tho mind, to know where tho doepest wounds 
of the spirit could bo inflictod : and they insert tiie lesult 
of their cold-blooded calculation in their laws with 
la^utifla that sicken tiio heart, Among aoveral de- 
linquents, the judge is directed to selsotfor tluaojxaatlon 
c^f tarofil^ and horror, the youngessti, the most dddoatoly 
firamM (<»), tho most tenderly ^ucated, airi^-is this an 
ffistfaly or a h^lish code that I am reriewing I*— when 

{«) Ih tSa 1* (f, T«fc DNa a 14 
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there ia a father and a son, to rack the limbs of the child 
in the presence of the parent— “ because,” says the worthy 
commentator on this text, ^‘a father (a) can better bear his 
own torments than those of his child and m the same 
spirit, women were made the first yictims, until some of 
these fiends discovered that they bore pain with more 
foititude than men. The objects upon whom the appli- 
cation of this engine for beating out the truth, as it is 
called in their laws (fescodrinar la verdad), was autho- 
rized, were, first, the accused (5), who was vehemently 
suspected, or against whom there were no certain proofs, 
foi the purpose of forcing a confession ; secondly, a con- 
vict, to make him discover his accomplice; thirdly, a 
witness who prevaricates. It would not have been 
necessary to entei into the details of these laws, if their 
provisions had been known or attended to by those who 
framed our constitution. They seem to have entertained 
the common error that toiture was only authorized in 
order to force a confession from the accused ; and they, 
therefoie, thought it would be completely abrogated by 
the clause which piovides, “that the accused shall not be 
obliged to give evidence against himself,”— leaving its 
appheation to force testimony against others entirely 
unaffected by the provision, at least so far as relates to 
the offences not enumerated in the act of 4th May, 1805. 
1 would not be understood as expressing a belief tliat 
this mode of obtaining testimony will ever be resorted to. 
It IS too repugnant to our feelings — ^too inconsistent with 
our morals and earliest impressions. Non mstn gen&m 
nee sangmms esi. It is not of our country, and belongs 
not to our generation or race. It is of foreign growth, 
and cannot be engrafted on our juri^rudence. Yet the 
word must not stain its pages. It is yours to purge them 
of this disgrace ; to take away not only the possibilily of 
its being inflicted, but prevent its very sound 
offending the ears, or its idea polluting the minds of fire® 


(flj Greg Lop, note on 1, 6. 7 Part, lit. 80. 
(6) 7 Part, iit 30, 1. 8. Attfc, Gom. ubi snpra. 
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111 * n : IT, il it i»ui>t l« i* iiMulmnl. I* t u tm 4 iMi\ tnit* 
ni tiu* li-'t (»} i\il innti \\ 1 iiii!i o»u tiioo ki t'l *ut!t t tMii 
li'dtiiuv ot till t.tft' lis' hIhvhI 11 . , tills tt \ 

must h fl fill u* 1 V '*11 1 uihilt iiH 

\\t Jill iul tint 1*11 iiiti tli^i i»t 1 uni 11 uii 11 !\ lit 1)111 

ft How i'ill/l lls \'Ou!d IijMl thi - i.i ll.'l \il « '(Ills) 

nut ui wnkiiliH - In pin 1114 u li «• ipuii, 

witUm Us It nil. Ml Uk uiliuinau uni ill-i tHnl autl 
vinlvu<n\n la^\ s iinist Im {utsiint h uiiMpi,\i)i Uh. puli!»l\ 
aljrof^atotl UtM-sim i< «[uiu*s il pindi n* •• pmnt > uul thi* 
(laiU(»‘r cjf «U lay , and tspirumi lia-* h If Iul In i \i .11111114 
and yonviunn” \»iff to t«afli u-. liuw IihI* i»iitu«i wo 
oati place «>u trtir I'ancii <1 st « mitv {»/!. in * In ai > this 

httbjert, let iiM‘ aiiwar tliust win* -till !• II \uu flit ic is im 
diUiyer; vsb<> fan see iwi laischh i' nutil tt is t* h ; wl»t 
dcrulo us 'vKhmniics jiiul tai*' pMpliifs *#1 < til. ,11 tliusi 
who hy a jirudeiit rurtsiifht >lri\i In a tit I tin in. tat 
Jiio tell tii<»ff‘ im ruihilntis upustlt s, who will Uf;t htlkny 

(a) I ahoidcl li«ve tlioujjht UiP (kngpp (iIiuihI iiii tmn ii*> t>» ihn jMtint 
iflliftfl not fuiinil tlm jdiiliwajiliPi VoIIiums !ii« lU ujJi oKi 

M. Hautpfiirl, iJl Haw pomnantatuH «n Ittn nii, »T>(hH'ius{it mi 
Tiiiw) of liis Itumanp tlootriin*.*, itufl nt Uw fin 

tKo ftbohtioE of torturo agaiusfc th< acpicwl if { Jiwl not foimil fhm 
aioro or less expiowly agtomg. that itouglit to lujutaiiMilut tlia nauiH 
of ppocnrfng fioitt a ponvict the disclosare of liw nei omplu « s. 

“Heafflcre (B»iya'Vol(iam‘)at Imist thu* ermUj f«« RfkutiwUfigiiS 
vrlio have Bssaenoated the head of a family, or thi* f.atu*r of hw (.Mintiy, 
to find out their aceompUces,” &c. — Comm. /fwam», v. Kl. 

Hantefoit says, “ it fthe torturoi taa only he einj>l«>yi*d agauiHt a 
otimiatd couvictod in tlie wost legal manae), in order to dimiver hk 
aooomplioeB.” But he adds, would it not be essential to examine whetber 
the eeacch afUir acoompllees is not too rlgoroa8.’*s»0&HrtK{iwat eur b 
iKwe 4ti 3ditfa d 4ea /’etnet. 

IHderol is explidit. He says, ‘‘this addidosal torment k tteoe» 88 i 7 to 
d»w feom him (the convict) not only die dkoovevy of hb aaooai{dieeB 
and the means of an wdng them, Imt an isdioation of the proofii iwoe8> 
stuy fijr thmc conviotloii."— ifoto o» JSemfiot c. 13. 

'When the apoMdes of retom and prmmhers of baniniiy' we sneh 
lii|ti|pQ«ge as ihk in favonr of the apfiUcadon of the toHovi in one of the 
toto m which, if my aignment to eontoV it itHi ttof be omaddeiwl 
of Mtt IasI', is it a very AtontI Iwr Iht ptoitlvt 
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that A stroke has been inflicted until they can lay a finger 
on the wound, or that what has been dead may be 
revived, until with their eyes they behold the resurrec- 
tion — ^let me tell them, that such revival of dead and 
obsolete lavs regimes no miraculous power to effect; 
that a weak, an ignoiant, or a conceited magistrate is 
sufficient foi the operation ; that it has actually hap- 
pened , and that by such agency one of the worst, the 
most iiihumAn and arbitrary of all those ancient laws has 
been executed under our free and enlightened govern- 
ment, In a remote parish of the then teiritory, a human 
being was, for I know not what crime, by the sentence of 
a magistrate, condemned to be bumed alive; that the 
sentence was executed in his presence ; and that there 
was no law passed by the government of the territory 
authoiizing such punishment. It is true, the victim was 
a slave. It is true, that a law of Spain directs that the 
slave shall he punished with more cruelty (a) than the 
ft'eemau, and the commoner than the nobleman. But 
the only law (&) 1 have been able to discover for using 
this inhuman punishment makes no distinction. It 
peimits the juclge m every capital case to designate the 
jiunishment. It may, at his discretion, be either '‘^deca- 
])itation with the sword (for the statute with great 
humanity forbids the saw or the reaping-hook), or it may 
be by burning, or hanging, or casting to be devoured by 
wild beasts.” Our judge, in the exercise of the discretion 
thus humanely given to him, chose the fire and the 
faggot, and afterwards showed where the writhings of 
agony had forced the chain of his victim into the bark of 
the tree that seived for a stake, No name is mentioned, 
for death has removed the magistrate jfrom the reach of 

(а) V Part. tit. 31, 1. 8. “ 0* mas crumente deven esoarmeritar al 
siOTTO quo al Ubre y al ome vil quo al fidalgo ” 

(б) 7 Part. tit. 31, 1. 6. I must in. candour state that I am ignouant 
under pretext of what partioiilar law iiiis exeoutiott toot plAoe ; but aa 
the <me I have cited does authorize it, and there was no temtoml 
statute that could justify it, I thou^t it fiiirer to suppose that he acted 
with than without auftorify. 
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Lit ntL flow .1 Iv tlioM' \’1<o lii\t to' ' nl in t'liofi^lt 

UlH 1 IpM (M til, win tilt f Wl'titlit jjililtlni. ,t!t«l »\t» 
<llil liot (Itft'tt to tin 1* ' ii’iii tin n| 

'‘rimoMn;* flouht'- M 1 iti\t '<» lli»* ut!<"iiu o' oa pttt'i 
oi* tho |H iui l.iw f>r till titihtnii fiittai 1 a ninth fliii 
htiiti, lioforo it'! h«U jn , w i- uni «it‘ 

Sfk’i'fiuif out ol’tlum “■'tii'h 4 Uitfi > \ > u j i to hi 

reinhitsl in Iho |i(ni) lodt ^ In (In hm (tt tthiih t 
haw rcioru (I, tlioic ate .'oiui j<»o\i tutt ili.it wt -houKl 
iiiwi an «(U.uit! 0 j;» in Mainino ; hut ninih o jiiutHU'-ti nt 
with our iiltMs of jtiMift , -o vn !l < .th ul it« «l (o In t oho thi 
inHtvuiiH’iilH fil* o{tjijt’'>'.hitt, tlial all itnuht** of ih» n » \t't 
onw HH a part nfoin l»iw, ought (*> l« |iu( -iMih . W In lo 
thoro in (iouht, tlw ro K il.ingtr ; nn«{ ha ohj» » i ut tuning 
that, none of tho nvtunl ntU*s of tvptai a}«pl> to tlnoi 
kwa, !iaa bfon only tfi show that douhts mai. ho uuuil, 
that in the handa of a uioro fthlo aigm j tlio'.t doithts may 
bo converted into conviction of tin ir vvisti m «% and to tin 
eutbrccuient of budi as iniglit suit tin* ji,uty»lVflmg or 
other bad passiom of the nnmwnt. Can tho coiifuwou of 
such a decision bo uell inu^^ncKl I We <irt* lunv bb ssed 
■with fieace, with oxemptiofi from any other ^mrty fetUug 
than those necessary for a duo vigilance over <«u hoi v ants. 
Wo have magistrates ineapablo of wresting tine law to 
the purposes of interest, ambition, or vengoanew. Now 
m tiie time to act. If thca»o laws are in force, lot tliem be 
repoakd j if they aro not, duMopato all doubts, Do not 
suffer them, in oither case, to remain a snare to the un- 
trary, and instruments in ■&$ hands of a corrupt or ignorant 
for no oppresfflon kao detestable as thatwhidik ex* 
erci&d uad^f tl^ guise of Jusilee j it k the oady tyranny 
ijidehcanbefiMged tmderouy|j^^^ 

"Hie fedpk would soon: rise toidhef thek 

, But their rodent Ikr Ihe tettspeike 
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for those who administer thenij make them slow to per- 
ceive the oppression that is clothed in the forms of law ; 
and when it is discovered, it must remain unpunished ; 
for the excuse of error in opinion is always ready to cover 
every fault in this bianch of our government. Place 
beyond its reach, therefore, all those instruments which 
would be equally injurious, whether blandished by folly, 
or directed by malignant design ; leave no doubt as to 
the existence of those laws which you desire to have 
enforced ; repeal all those which it is inexpedient, unjust, 
or impossible to execute. Be assured, legislators, of this 
trath, that there can be no law of which the existence is 
a matter of indifference. It must remain in your code 
for good or for evil : for good, if it be a wise law and 
carried into effect ; for evil, whether it be good or bad, 
if it remain unexecuted. In the one case the people are 
taught the dangerous lesson that the best precepts may 
be disregarded with impunity; in the other they are 
subjected, when the danger is least apprehended, to the 
unjust operation of a forgotten law. 

Indeed, there is scarcely a greater reproach to the 
juiispiudeuce of a nation than the existence of obsolete 
laws (a) ; that is to say, laws that are none — ^laws that 
are no rule to guide our actions, because they are im- 
known to, or forgotten by those upon whom they are to 
operate; but which yet may be used to punish them 
for their contravention, because they are known and 
remembeied by those who are empowered to enforce 
them, whenever the malice of a prosecutor, or the ignor- 
ance, coriuption, or party-feeling of a judge may induce 

(a) Iloar wliat the wise Bacoa says on this suhjeob j ‘‘ Dicit piopheta 
2 ykiei mjper eos laqueon ; non sunt autem pejores laquei quam laqtiei 
legutn, prsBsertim pBsnalinto ; si numero immensae et tempons decursu 
inutiles non lucernam pedxbus prsebeant, sed retia potius objxcianV^ 
53. — ^Theprophehsaith, ^ shM min. snares upm tlim^ but 
of all snares, the snares of the law are the worst, espeoially of the penal 
law j they have become useless, either by the aocumulation of their 
number pt by the lapse of time, they are not a light to guide our steps, 
but a net to entangle them« 
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ivhw' i*' hi who liiii su' tint oim oil itn\ Uf‘t 

Iw hioiiolit within fill |mt\t<w <il tai* m jiioo of th* loo-* 
anil t wttunfHn« til iimtiou'' Mint im* >{ m thos* hw Hut 
oviu if tluyshoiiUl n(\n h* iimi* ih* in fiuno nis of 
o|)i»r« ssion, if th» s -sliouhl Htnant whoiU uit* s* * ut* *t. tin 
cftiii is,*<{,i»(*K Iinh to In lit }ni »• itnl, tiitl h t!m-will 
'•"lod hij tin* hiofi auihoiit^s wh*i* aiihoii-ia I Jiivi 
just nftintl hiin a not* “ Hti** i** a luitlni in*>rfn(ni 
t'lic** of obHoh to jH nal laws ; for this himuioit i a tu » 
nc'gloct anti imhit »>f ilisniUi tiumr t* *tth* i wliolt s*hui 
laws, that aw fit t<i In < uuthniuU in piat t in in»l • m ‘*ut ion, 
feo that our lawn omluiv tin* toimont of M* /.onlius, tin 
living <li« ill the imus of tin* <h at! * ” 

It is ymu* provim 0, hy roimliiig tin t\il, t*M'»*inplot< 
what your pruUocwsoiN l>c*!*an. This might h** otrut«al 
by a goueral repeal ; hut that would he a small part t»f 
tho duty whHi your coButitucnts—wUieh lb wmhl te 
quirm at your hands, f/ra I'lom maimU. 

(fl) The Blww'bet ia whkli o«r Spuaish statatrs hiw l#en plu&gtsJ, w 
somewhat longer than Sliakspeare has feigned! Uiono ofVuiam to liavi* 
heeo, yet it may ha|?j.«m, that some " pveoiae loni Aagdlo '* may Iw 

awaken al! the earoUad penalte 
Which hare hte utwooutefi armour htuf to the wall, 

And aoB© of them beenwomi and for a same 
May pnt the drowi^ and nef^eeted aot 
IVesMy ia eiseeatioa.*' 

JLat ow modem C 3 aittdii{» hew*M,te aaiiqmtho mfyl^iaiidi aiatatw 
ie<moho(ipid]^th«|wu^ death thr th<» S«it ^ 

l^deodw of thd in pari of Id* head, 
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The list of defects in oui present system is but begun. 
They must be faithfully exhibited to your view The 
allegation so fi:eq[uently repeated, that we want no reform, 
has, it cannot be concealed, had its effect on the com- 
munity, on its representatives It shall be completely 
refuted. I speak with confidence because I know my 
ground. The task is not a pleasant one, but it must be 
performed. Let us proceed with the detail. 

The common law, to which we are lefeived for defini- 
tion, procedure, and evidence, has, I may believe, been 
demonstrated to be lather, to say the ’least of it, an un- 
certain guide. But what shall be said of the legislation 
that in many cases gives us none (a) ? Yet such is ours 
This point deserves to be the more seriously considered, 
because I believe it has not hitherto attracted attention 

By tiie 33rd section of the act so frequently referred to 
(4th May (5) 1805) it is enacted, “that all the enmes, 
offence’s and misdemeanors herein before named, shall be 
taken, intended and construed according to, and in con- 
fornuty with, the common law of England ; and that the 
forms of indictment (divested, however, of unnecessaty 
prolixity), the method of trial, the rules of evidence, and 
all other pioceedings whatever in the prosecution of the 
s(ml crimes, offences and misdemeanors, changing what 
ought to be changed, shall be (except as by this act 
is othei'wise provided for) according to the said common 
law.” 

Now although it seems sufliciently plain that the 
common law is referred to only as relates to the crimes 
and offences miumeiated in that act, the argument is 
made stronger by the third section of the act of 3rd July 
1805, being the second law on the subject of offences 

(a) Bacon, a name whioli I love to quote, in inquiring into the causes 
of the laVs unceitainty, places this first on the list — “ duplex legom 
incertitadoi altera uM lex nulla prescnhitur, altera uM ambigua et 
qlaoura.’’ Unfortunately ve have both. 

(h) This act is quoted in Martin’s Digest^ sonaetfanes under the date 
of 34th January 1805, sometaanes the 4th May 1806. I behave the 
latter is the txae date, but have no means here of ascertaining it 
eoiTeollyt 
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jlio"*’ itihtui*' *uih tint tttit i iiiuut t it tl til till at *4 
180.1. Y<t tint .Ul tUUimillf' nilh iHtOU nllttlM', 
mill vtiy nun \ inni'’ lun hnu tri mmI lt\ uliMijuiiit 
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aunvxul to thi*. iijwnt Ihit iii no fui* **1 tin t I* t i\ 
Ihi'i'i miY ri'ti H nt'i* to (ill lontiiitui oi au\ otlui !i\\,l‘n 
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ruh'N of uuloutf * SMiit tin u «inl tin 1* 4 >'l 'tni» hitt ml 
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iiitiiid till* t'oiniuon lint f I’uUinh, .n h in .i Iom i^u 
cotU', they hIiiiU not in {irtHimuil to h»\t uitituhtml it 
without wimo imliiHtiuH uf timt liiloiil. 'lh« <oii 

clueiou is, that the existing lawh hi n inti inh tl to go\i in 
in all cawis where tlinji am not .ihiugah il m alti ».nl. I n 
t^at ease we hIuiuIiI h«\u to {*i>ii>ult hpantdi atilhoiuit'** 
for the delhutioii uf otlenn's ami tin* luhs of i 'inhni*< , 
and for the mode of pioeeuding, m> far sm u.is nympalihh 
witii th© other proviHioiiS of tlm constitution ,iml stntuK’H 
of the state. Yot this has great, pcriiaps iusniiuoimtaiile 
difficulties. To avoid these diffii'uUios n'l-ourac has liten 
had, under tho plea of uecessity, to tho asHuniption 
of legislative power by tlie courts, They have, without 
wmjple and without being quiMtionod, applied tlic Syrd 
section of the act of 1803 to all the sul^equent penal 
kwa 5 tiiey have restored the third seeiaon of tins second 
act which tho legislature repeal^, and have dcined md 
tried all ofences mdOboriininiitely accordingto the eonuaon 
kw. It will not, it is presincE^ be dms&adf that the 
btroducta of thk the tot was 4;© coertdse 

<3?% in eipte ie igiip llee* 
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that statute. If so, it follows that uothing but the exer- 
cise of a similar power could legally apply it to offences 
not enumerated in that act. But it has been so applied 
to the other offences by the judiciary; therefore, the 
judiciary have exercised a legislative power. But the 
constitution has expressly forbidden, botli by affirmative 
precept and positive piolnhition, in the most precise 
teims that the language could afford, any such exercise 
of power. 

“The powers of the government of the state of 
Lousiana shall be divided into three distinct departments, 
and each of them shall be confided to a separate body of 
magistracy, viz , those which are legislative to one, those 
which are executive to another, and those which are 
judiciary to another. No person being one of these 
depai-tments shall exercise any power properly belonging 
to either of the others, except in the instances hereinafter 
expressly directed or permitted.” 

I do not ascribe this exercise of powers to any iui- 
pioper motive It may, without any such imputation, 
be accounted for by the confused state of om criminal 
laws, which forced the courts either to suffer ciimes to go 
unpunished, or to assume powers not properly belonging 
to them, but which the proper department would not 
exercise itself, and took no pains to prevent the exercise 
by another. 

It is thus that the assumption of unconstitutional 
powers is first exercised, then excused, and in the end 
insisted on as a right; and it is as essential to good 
government that each department should exercise its 
proper functions as that it should avoid assuming those 
of another ; for power is too precious to be lost. "What- 
ever is abandon^ by one is eagerly seized by the other ; 
and careless legislation will inevitably produce executive 
and judicial eueroaohment 

In the case under discussion there is less cause to 
inonlpata the courts of law, because the question has noi, 
it is believed, been, hitherto raised for decision; bnt when- 
ever it shall be, its importance will be disootered, and 
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a legislative act. The ariection of timt law for the 
offences enumerated in the aot of 1805 was a It^- 
larive act. The applit^'bion of it to others ’most be 
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one of the &anio chaiacter ; for, as we have seen, it is 
strictly, emphatically confined by that law to the offences 
therein enumerated, and for subsequent offences the 
judiciary have the same right to select the laws of 
Hindostan, as they have to adopt those of England. 
But if they have not this right, if they carmot exercise 
it, is there a doubt that the legislature ought and must 
do it, because there is erther no rirle, or the one that 
exrsts under the laws of Spam is so monstrous, so per- 
fectly inapplicable to our situatioir, that it equally calls 
for renovation But what remedy can the legislature 
apply ? Is it by the summary process adopted in 1805 
of selectrng a foreign code % Durirrg the territorial 
government this could have bcerr done ; but now the 
only remedy is a code that shall define the crime, direct 
tiro procedure, and give the rules of evidence. Attention 
is particularly necessary to this argument, because, urdess 
the reporter errs, it is conclusive as to the necessity of 
the work in question. 

The framerb of our constitution had been witnesses to, 
and had participated in the anxiety and dismay that per- 
vaded the whole corrrmumty when an attempt was made, 
irr the ear best stage of om* political connexion with the 
United States, to take advantage of an ambiguous ex- 
pression in the ordinance given for our government, in 
order to introduce a new system of jurisprudence (a), 
totally urrktrown to, and the knowledge of which was 
unattainable by the people of the territory. They 
dreaded the common law of England. They feared 
another attempt to introduce it Tlreir escape was too 
recerrt not to make them apprehend that in future times 
tire struggle might be renewed. They wisely thought 
that to be free, a people must know the laws by which 
they were governed. They were aware of the difficulty, 

(») To have had a share in averting this danger gives the reporter a 
satisfaotion that can be equalled only by his being instrumenial in the 
estabHfehtneat of a systain that may promote the honour and happiness 
of the state that has hmonied him with, the preparatory duty he is now 
performing. 
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reducing them to ’writing ; so that the people might not 
only be governed by them, but might understand and 
approve them. 

The position, then, with which I set out on this head 
is fully established ; that there is no alternative but 
this — ^the legislature must make a code, or they must 
suffer the courts to legislate on subjects of the most im- 
portance to life, reputation, peisonal liberty, and civil and 
political rights It will be no escape from this dilemma 
to say that the legislature, having defined an ofienco and 
having designated the punishment, an implied power is 
given to the court to do all else that is necessary. There 
are three answers to this argument, all of them con- 
clusive, First, the establishment of rules of evidence is 
a legislative act ; it cannot, therefore, be expressly trans- 
ferred, much less can it be by implication. Secondly, if 
a legislative power could be transferred, this power could 
not, because the power of the geneial assembly itself is 
restricted in this particular by the clause I have just 
quoted, Thirdly, if this power could be transferable 
from the general assembly, they could not vest it in the 
judiciary, nor could this latter department execute it, by 
reason of the express inhibition to which 1 have referred. 

As little ■will it avail to say that this is not the adop- 
tion of a code or system of laws which was forbidden by 
Ihe constitution, Wt only the adaptation of a part of 
such system to a particular part of our law. The evil 
intended to be guarded against was tliat of the introduc- 
tion of laws by a general reference, without seeing and 
considering their particular impoi*t ; and most especially 
(I appeal to all the members of that convention) against 
the introduction of the common law of England, or m- 
iffrittm lato. But of what avail would this provision 
have been, if, by a general reference to its particular 
parts, the whole might have been introduced? The 
argument then would be this : it is true we jjannot 
introduce the common law by a general reference to 
the whole ; bq.t by taking its parts separately we may 
effect the same thing, and by tiie same forbidden means 
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What shall we say of this syetem ? Shall we say that 
it is so perfect as to need no emendmeut'««‘Uiat he wss 
rash and presomptttons who thought he oonld pR^pose a 
better^that the legiskthre whteh tudiiotiiad the es|>eri> 
fbrmed wsdn theorifttt Of, nM m d#ay to the 
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incongruous mass of written and unwritten law the very 
name of a system ; and say, that the humblest abilities 
might, without vanity, aspire to propose something that 
would replace it to advantage ; and that the attempt to 
amend it did honour to your predecessors ? These con- 
clusions will appear the more mesistible the further we 
advance in the examination of our statute law. 

From the year 1805 to 1819 we have fourteen statutes, 
providing for the punishment of more than seventy dif- 
ferent acts, or for the same act under different modifica- 
tions of circumstance and mtent ; witliout including the 
prohibitions of the same act in relation to several objects 
specified in the statute — as, for example, the different 
instruments, the falsely making of which is declared 
forgery; besides pecuniary and other forfeitures for 
infractions of particular regulations interspersed in many 
other statutes This period comprises only fourteen 
yeais. Yet the want of some fixed principles of legis- 
lation, the utter disregard of system and method, and an 
astonishing inattention to preceding enactments, as well 
as to a due proportion of punishments to crimes, have led 
us in that short space of tune into incongruities, the deve- 
lopment of wliich must excite the wonder of those who 
have believed the repeated assertions so confidently 
made, that our penal laws want no amendment. 

"When the provisions of the projected codes are com- 
pared with the existing laws, their discrepancies will be 
more paruculaily pointed out. Here it will be sufficient, 
generally, to refer to a few instances of this species of 
le^slation. 

When wo consider the different circumstances attached 
to the commission of homidde, which may characterize it 
as an innocent or even a meritorious act, when done in 
defence of ourselves or in the seiwice of our country ; as 
excusable when the effect of accident; s%htly puni^- 
able when produced by passion arising feom adequate 
oausb; or meritang the highest penally when coming 
under the denomfeiation of murder: we must see the 
necessity of designating with tire greatest precision the 
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Hiiear* two knni’» <’i‘ hoiiiu '‘1« r<ti , 

if it bo imo that Um' H}um*>h lriv\ . * i .t^i ta »>|« lati , ihii 
law iafoTiiiH tlio «U!» tH that ivtit, ntlm kilhtitf hu 
]p(jrp«'tmtul w ithout imnimiis; tut) |i«iially. It in highly 
irnporhint, thon, to know what tlicw tuno't nu.ui At 
tlio time this law jwis»sfil, four-firths of tht. {H>|rttltlifu 
could ttnderhtaiid no En«{Ushj and a \i-iy fiw onh of 
tho other fifth could oxjikin the nu’uniiitf of iht* ti<‘h«ital 
terms murtkr and vxmxsUuujkti'f. Thu only guide, thero- 
foro, for a largo majority of the pcopk* would be the 
French Toision of the law. Thuru they find that the one 
is ** homicide premedMe” and tho otlwr homietde mm 
premediiSef* according to which tlio jusUfiablo hoiuicido 
of ft public onomy would bo puniahed with death, ^d tho 
ftCKddssitftl (diooting of a friend might incur im|»iBoauu»it 
ftt hard labour for twolTo years. Boason would revolt at 
ihla i and it would bo s<»urcely a suSficimt answer for the 
Ingidftior who mij^t have been ri^roaohed with this 
doTordy mannw ^ psritedag Ms dniy ^ wjj 

the aftrd seoion of statute away oadso 
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any other terms in the law, you have only to consult the 
common law of England.^’ 

“ But you have undertaken to give us the explanation. 
You have called murder jgremeditated and nmnskiughter 
unproneditated homicide. Did you intend these as defi- 
nitions 1 If you did, they lead to the absurd conse- 
quences that have been stated If you did not, your 
language deceives us ; you should have added the other 
distinctive characteristics of the several offences. In 
either case your legislation is miserably defective. 
Besides, is it not a mockery to refer me to the common 
law of England ? Where am I to find it ? Who is to 
interpret it for me 1 If I should apply to a lawyer for 
the book that contained it he would smile at my igno- 
rance, and, pointing to about five hundred volumes on 
his shelves, would tell me those contained a small part 
of it ; that the rest was either unwritten or might be 
found in books that were in London or New York, or 
that it was shut up in the breasts of the judges at 
Westminster-hall. If I should ask him to examine his 
books and give me the information which the law itself 
ought to havo afforded, he would hint that he lived by 
his profession, and that the knowledge he had acquired 
by hard study for many years could not be gratuitously 
imparted. Your law, therefore, I repeat, is absurd in its 
consequences, if taken literally, and mocks us by a refer- 
ence to an inaccessible source for an explanation of its 
obsciuities.” 

What could a candid man say to this reply ? Every 
such man must acknowledge the justice of the reproach, 
and confess that such laws are a disgrace to the juris- 
prudence of his country. But this is not all. How shall 
we characterize the l^slation that confounds, under the 
same denomination of crime (a), intentional and negH- 
gent homicide; and permits the judge to punii^ the 
same offence by the fine of a cent, or imprisonment at 

(a) Se? tie different divisions of manslaagMer by the Et^Itsh kw— - 
into that by su^en provoeaiion, se defe»dendo, and forttrttotMfly in the 
performance of an nsjawM act. 
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hard kibftw d\jvm« a term es^uival'Mi!, t,it ria* u -tiyl duration 
of luuii.'tn life; Yvhile, f*'r preiiH-dHatt-d Ih.f-nieide. (uitk-r 
any oinjiimsianoes, uceerdm,;;' tA» fin,: t.-sidanaiiiin ‘^ivf.n uf 
it- to !>, ifeyorityef the iuiv.ihiiatit'S. t'i-' mdtoru! pnuidf. 
iiient- is? deatli. 

A few liKinf.li.s after the p:5>:‘;!;'e of til!- lav., thv xono 
legi.sliittin! iUlcuipted toattimd it, hy f-naetow that ‘‘ail 
ttiurder hy j>er.*ien!s lyitio* iu wait, or riuy laud (tf 

deliherate anti jireinwlitalefl l<i!!iiii.*', or dadi he 

committed in the pct’iMdratirat of eermin {*jniiji<-nited 
crimes, “ shall Iks dcetued murder iti the hrst. d«:orce, jutd 
all other kiudi?; of nuirder shall h*; deejned nnirder in the 
sttcoiid decree.” Here nil jonrder hy jireuiedimuni killing 
foms one degree ; Vmt prenicditatMiu b the only tjUtvme- 
toristic git'cn hy the former strtinte, and ttn e-ffCiitiftl one 
given hy the coinmou law, in the ttefuiition of alt kinds of 
mtmler. What, tlicrefore, is left, for nnirder in the 
second degree t 

llie fifth section of this act is a euriou-s sjtwhnen of 
.iBgklatiY^e mdiifereiice. It provides that a prior offender 
shidi ^ iJunished as is difcctctl hy this act, wr hy t!m act 
to which it is a supplement., that is, hy hnpristmment or 
hy death ; hut whether the altcrnatiyo is given to the 
■ choice of the culprit, to the direction of tlie cuurh or t*i 
chtoce^the law inaintams a uioafc dignifiet} silence. This 
repealed* hut iV was not until tho year 
f iSiS ahsurdity forced ifeelf upon the notice of 

the Jegielature. A similar bstonce may ho found in a 
; ;Uw passed ; tlm^ 2 18 lS;^agiMn«t carrying con- , 

;; .'"oeali^.'weappns, ' , By the 'second, secrion'hf which', it. 'was 

.thOt'.jfaiiy'one rfiOidd'*Vs^h ot\''i^oo^''.or'"W:!an,y 

i,*' ‘J.' ’ ’ m" "i. /'W ''j* ' 'V','" 
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whatever taking the life of a person, even in self defence, 
for there is no exception in the law. Yet this section 
was suffered to disgrace our penal law for five years. It 
was repealed in the year 1818. But the first section is 
still in force ; by which any one who suspects I have a 
knife in my pocket, may obtain a warrant to take me 
before a justice, who is authorized to have me searched, 
and should the knife be found, he is obliged to make me 
pay at least ten dollars to the person who gives the 
important information, and as much to the state; and 
this sum may at his discretion be more than doubled. 

The following provisions, taken without much selection, 
will suffice to show the want of proportion between 
punishments and offences that now reigns in our laws. 
To break the iron collar (a) of a slave must be punished 
by a fine of at least two hundred dollars and impfisour 
ment for at least six months. “While the court may 
punish him who kidnaps a free person with a fine of ten 
cents (&) ; and even for a second conviction for this 
odious Clime there is no maximum, and the imprisonment 
may be only for a day. 

By another statute now in force, “ if a woman shall be 
delivered of any issue of her body, and shall endeavour 
privately, by drowning or secret brnying thereof, or an 
any other way,” . . . . “ so to conceal the death thereof 


that it may not come to light whether it be born aliye or , 
not,” she and those who aid, &c., shall be imprisoned not 
less than five nor more than fourteen years. This is a 
. refinement Upon the reprobated statute of James Tst, 

’ which is not more objectionable front the severity of its 
penalty Ihan the want of principle which .made the con^ 
ceaipient of the births siich evidOnce pf the,: murder ^ to ^ 
■'thr thk contrary proof on the accused, : , But even that , 
;i< |rt#tite';;perfflit^ the' innfbltuB'ate^-^mothdi: ■■fto:':' ';Ay 

the 'child' was 
anflicts .. the';vpehaity Vfe 
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4* (If IttiUIK t (I l<ii lul'iutlt* <{« 1*5 iiUt 
A If yi'.latioii \.» ji) iiiiii.* ml jJifMji ' tii«! T.uili 

lltti |UJIJnji}i !■* tint ».|t tit* tlliif f 4 lit t«}j Uf<« ■'till 
t«* (niiiittiii liMiMHiflf h 111 , in lf\ fill h'v “I 
tlu #th *Imii i imi. 1»\ littii j til t'f fi I ^ • I ' 
to Htfih, 01 tft with liifi ift t** «.'/< t h j uih li 

altif ^ilU (li’uth. I’rtit hv a |nii*i hn tovlmli i lM\f 
Wforc toftrml, mu h|h»|{h ot hiuuIm v i* j»mii Ittitlw 
only by Hnjirinoiumoit. A imiuMm. ni \\f l’< u 

ollbiwl tin* ollVticla if In <!» itlt »»•»»* t!<tnl linut, 

to mlopi tho fcrcM tout, uioliu oi tht Iniflildtul « l.u lUiu, b) 
making mre uwk. 

In 1818, stabbmg m tJioohng m Uh ftii% intint, il' tlom.’ 
mih 0 coiicoaied -ftoapon, \vaM tUaih la I ‘‘In tiiis }*iw 
■was iHsimlpd, and the act of 1806 itauumd iimmHHfifd 
nntil 6tli of March 1819. It ’naa imwlo imainbabh tv it It 
4ealh to tJtaot, hiah or thnat any on« witlj a (lumjtivm 
weapm^ witii iatont to murder, if dono by lying in wait 
or ia tbo attempt to commit any arson, mjw, robbery or 
bargla^ ; and by the second socticat, idiooting, stabbing, 
tbrueting with a dangerous weapon tsdibbitent to ctmamit 
mnrder, mader any otbfte eimnsstouas, k puniibabk by 
hiad labotuf only ■&«» to iwtsaty-one ye»*», a wide 
deM ^ tba eocereakof Jndml disofslioiif, 

^ ospeatea & |& «pt)b ^ ik 

“What k a dazigavim i. mMn 
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needle thrust into the spine is as dangerous as a svord. 
Yet it can scarcely he called a ■weapon. 

Again, a thru&t with the fist of an. athletic man 
without any weapon at all may be as dangerous as any 
offensive weapon. This result then may follow; if in 
the perpetration of robbery, the offendoi attempt to 
muider a defenceless man or a child by thrusts "with his 
fists, 01 to commit a rape and murder his victim by 
endeavouring to smother her with a blanket, although 
ho is prevented from the accomphshment of his ciime 
only by the icscue of the sufferer, he escapes the penalty 
of the law , but if in attempting the same crimes he 
should bo attacked and make an effectual thrust with a 
sword in the heat of a scuifle, with intent to kill (for all 
killing m the perpetration of the robbery would be 
murder), he would suffer death, al'though the attempt 
should be abandoned as soon as it was made, or although 
it was only made to defend himself from arrest. 

Again, there is no positive repeal of tho first section 
of tho law of the 7th June 1806. But the second sec- 
tion of tho one we are considering provides, that to 
shoot, stab, or thrust with a dangerous weapon, and -with 
intent to murder, shall in all other cases but those pro- 
vided for by the first section, be punished by hard labour 
only. This last cnictment, therefore, is not so bioad as 
that of 1806, which does not contain the qualifica'tion of 
a dangerous weapon ; therefore, as the law now stands, a 
stab ■with an instrument that could not come -within the 
description of a weapon, would now, under the first act 
be punished ■with death, while the more heinous case of 
a stab Tvith the same intent with a dangerous weapon, 
might bo punished ■with imprisonment for one year only. 

Once more let me ask respectfully whether this part of 
our jurisprudence does not want revision ? But this is only 
one head ; the same or greater defects may be found in all 
The same enaciang, explainiog, implied repeahog and 
accumulation of iprovisions on -^e same subject, until in 
the short period of twenty years, our legislalaon has 
become so confused that the people, and (the trath is so 
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luHHor oflciut*, of oliUhiini; "U * if • |*i*t'n*''* 

iwum tlu' forjiimtl jtunUhntiiil i»l \vliij*|ii!i 4 .uol ni 
^twoHfSH'nl for ono u ai (J ) * <mii hv tin » lift. >ni h li uat 
is "loiiicvihat stvanj'cly ilci'lnrul to hr *t» ntr*itii i^aui'*! 
tht* jinUic jwaur. 

By Iho art of 6tli Manh IMJh tlir :mhuv» (♦/) .t -*hiv* 
to run nway K putuKhahlo l*y inijukoiumiit .d Imul 
labour, not liw than two or nmn* IImii juu'*; 

wliili' kulnaiiping a fiorinan (/i) InruiH unly tiiir, not to 
oxcopd one HiouhiukI tloUata, and unjiriMannont not to 
exceed fourteen years. The jwlj^o tmwt inmiHb thr 
first cdmo at leant by two years’ impriHoninent, but may 
suffer tbe greater offender to esnapo with a nominal 
punishment. 

(a) Act IStili M&ro& ISi9, ceot^a 9. (&) lb. locbbn 19. 

{«) Aofd 3&urah 2818, (noMoa 9 , 

(<Q By the Ml nwidca ef iAa iuA 1818, breitog i&t« * 

at rdgH Wili 

Act 18lib IN^HKib. 18lSi 1# 

f JiM 88 1 ^ 1 % 18(19, SOdto Jl. 
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Not to burthen tins repoit with a longer enumeiation 
of the&e disci cpancies, I have thrown into a tabular foim 
an account of all the statute offences mth their present and 
former punishments. A few other instances of incorrect 
legislation in our piesent penal law will enfoice the 
necessity of lefoim. One embariassing defect aiises 
from the numerous dissimilar provisions in relation to 
the same subject m successive statutes which contain no 
lepoalmg clauses , leaving it in many instances very 
difficult to deteimine whether the penalty was intended 
to bo changed or commuted Slave stealers, by the 
act of 1805, are to bo publicly whipped and iinpiisoned 
at hard labour not less than seven nor more than 
fourteen years. By the act of 6th March 1819, they 
are to be impiisoned not leas than two nor more 
than twenty years. Was the intent of the latter 
statute to take away the whipping, or only to extend 
the limits of judicial discretion as to the term of im- 
prisonment (a) 1 

Nearly the samo difficulty occurs as to larceny. By 
the first law, wliipping and imprisonment in the altoi- 
native of not restoiing the goods stolen, is the punish- 
ment. Tho subsequent act only declares that it shall 
ho punislied by imprisonment. 

Steahng or rohbeiy of bonds, bills or notes, is not 
larceny at common law. It is made so by statute in 
England ; and as larceny was to be defined by the com- 
mon law, not by statute, they aie enumeiated in the act 
of 1805; and it is declaied that the steahng of them 
“shall ho pumshed in the same manner, both as to 
principal and accessoiy, as robbery oi larceny of goods 
and chattels. Does t^ relate to the punishment pro- 
scribed by that act ? or is it prospective, so as to adapt 
itself to any other punidixnent that may afterwards bo 
provided for larceny ? If it is not, stealing of bonds 

(a) I have an impreraion that the learned judge of the orimiunl oomt 
of New Oifleans expressed a leaning towards the latter altemafem 
Tf I am not mistaken fn tibia, the donbt Is supported by rery high 
authority. 
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lejanvttb <»Ujm’Iu>u-i au^n^; tuau tb i Ui mv < Ut< 
fowigu law, altUfiugU th< ja« ujtMU ib i tu » i<» 
view tluit b takfij of tin* Mikjut , km Un i *it » i'« uu 
whuU fveu tlu* ulis<ut< Jis»li5 ut tli i«4iuu »ii Itu i> 
duik'fl us Tho hUtut<‘ of Kthninu I "1 7 uuvits 
“thni t‘v«»iy |wr"«0H %ho ^li.tll tumuut )}« .ifw>Join.jl*l*‘ 
crime of inccHi Hkall huliVr i»»|U!M>m4wui .it Iwiol !.ihi»»ir 
for life.” IIojo our giiitlu iiitirtlv tUib iit* lo*i t %.i» 
a crime unknown to thu common law iHtnug tlio tul« 
of tho Puritam in England, that, and tMiy hjiniirt of 
iaeontinoneo, were nuwlo capital crtiucti. The ntatuUs wo 
are told, waa not renewed at tlio roatoiation, and I aiu 
jgaomt what dofimtkm it gave to tho crime. Witii iw, 
if the &|>ani8h lawB aro reitoalcd, the law mnat ho a d«»id 
letter, or the jodgae muat make a kw explaining 
tem. If tho Spankh laws are not »»pQ«d^ we mteat 
look to them for the de&illion $ md if Ikoy are, we 
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cleg! oc , and as tlio degrees are counted by the canon law, 
it would bung within the penalties of this law not only 
the childion but tho giandchildien of bi others : and even 
if we look to tlie English law of matiimony, as well as to 
tho Simnish statute, the sistei of a wife is included in the 
piohilntion. After the death of the wife it is not 
uncommon for tho husband to marry her sister. Suppose 
bUfh cl coimoAion to bo lawfully made in New York, and 
tlio paities lomovo to New Oileans, where they continue 
to cohabit. By adopting either of these definitions this 
is the ahominahle cnme{a) intended by the statute, for 
which both of them must be consigned to the pemten- 
tiary for life. What rule shall we resort to in older to 
give efficacy to this highly penal statute * The law gives 
no guide , and it would be monstrous to suppose tho 
unconstitutional intent, that it should bo framed or 
adopted by the judges 

By the act of the 7th June 1806, any judge, justice of 
the peace, sheiiff, or other civil officer, who shall be 
guilty of any misdemeanor in the execution of their 
respective offices, shall sulFer fine or imprisonment, or 
both Now, without repeating the argument foimerly 
used, that the reference to the law of England does not 
extend to offences under this law, let us ask, What is 
misdemeanoi ? Christian, in his notes to Blackstone, 
says, “m the English law, misdemeanor is generally used 
in contradistinction to felony, and misdemeanors com- 
prehend all mdictable offences wliich do not amount to 
felony,” But, by om’ law, theie can be no indictable 
offence but those created by statute , but every statute 
that has created an offence with us has also prescribed 
the pumshment. What, therefore, has this law to operate 
upon ? Nothmg, if it relate only to offences that wore 
indictable before ; but if it mean something else, and is 
intended to create a new offence, that offence ought to 
have been defined ; or else the court have not only the 
judicial task of apportioning within the prescribed limits 


(a) Vide 7 Tmt, tit 18, L 1. 
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of putiislHHorii to tho iralivuhial A wssr Irj^tsktor 

.so juTmij^os AHtI ohissilk's the oiri i»c«,;s h«< sui- .uw 
that, a# far ns njay lat }»F;k;tirnl»lo, a sh.t'hi frotJi 

tho iJUtiisluuoiit assi<|Ti*;al tr* l!*o erlMie rviay 

aoeoiui»iotlntt! it tolbo hast <hr4<fr<‘i: of < vil that fnu b? 
athajhorl to its oorimtission ; In* j 4 lvi's t his ulssrort ion in all 
eases i« which ilitfcreul shiMles of guilt »my ho s«|«}»4isetl 
to ha\'e attended the sartwr rtet ; lio wiihh‘.>hls; it only i» 
ea««» where the least t!i*g;r«o of ih'faavity dcsiwvo.*; Iho 
fall piiinyimeiit; that is liJnl it is not eo«fe> 

nient to ihcmise the penalty rtgaiuHl the iiiore imworal 
ofteiiders, hut lit* throws all those sIhuKth of «*» iuH' that he 
tan forestio ifito m many difterent ela-sses as ho tmi o«»»o. 
vemehtly arrange, and he restrkts the dberetton he givr^ 
to the judge within the narrowest liiuils iu which the 
jdlistribxitiou; ^ imlividual justito will peniiit to be cxer* 
eised. The reasons for this are evid^it and (kaicUisivc. ■ 
Every penalty for the infraction of a law ought to be 
'the,’'«anfo iniay„'fe;' ptinbted hy a- ’■ 
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sanction is cTcated afterwards. Hatred, envy, and the 
other malignant passions may sometimes influence the 
mind of the judge ; avmice may comipt it ; or the more 
amiable motives of friendshij) or compassion may give it 
an imconscious bias in the exercise of his functions ; but 
the legislator, who cannot know when he frames his law 
upon whom its penalties may fall, can neither incur nor 
merit these suspicions. He, thei-efore, ought to assign 
the punishment to the offence; and, in certain cases, 
leave to the discretion of the judge a power of modifying 
it to the circumstances of the offender. In pecuniary 
penalties, a considerable I'ange must necessarily be given 
to this power ; for a fine that would be ruin to one, would 
not be felt as a punishment by another. In a less degree 
tliis applies to simple imprisonment, and least of afi td 
penitentiary punishment.;, but the difference in, their 
nature, between the two first and, the last of these punish- 
ments is so great, that it very rarely, if ever, ought to he 
placed in the power of a judge to inflict the one or the 
other, at his discretion. The circumstances that Would 


render the last proper for offences in which the first 
would generally be an adequate punishment, ought,’ if 
possible, to be detailed, and form a different class , of 
crime. The inefficiency of pecuniary fines to punish the 
rich, without putting them so high as, to ruin the poof, 
rentleiB it indispensable to place the alternative between 
fine and simple imprisonment in the hands of the judge.; 
lie, t us now examine how far our present Matutes eon;^ 


form -to these principles.. . . ; 

, Kidnapping a free person is a , crime, which, being de- 
struefave, of personal liberty, is ^m tfin highest 4 
^l injufious to r society ,' and moreover supposes a confirmed:! 
■; pMigffily of hearh .and .which of: ,^1 oithem wbifld seem-^ 
'ailbmdtihg.-^eircumst^^ ypfc 
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tnn, tint tt’i' 1 ( Ln\ t‘i» th m' < [t I'tijitl 'm- 
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's!a%t, v^liiih, I jiiint "til ■» tl t! (M< { \i > until 

Iti Is >• {litni''t» %t 'is .If h.iitl hl'iui l»uf it* i< f nil, 

tlimi ‘ii ihi fiitmful t uumt s « sjt , t 1 tit tsili*. *it- 

uiijKinifv, } I’ }*ni!} 4 i'ii< III inn n iht {d t nit* 
jusiyt' Ih ut«Tt a*.t tl It nfnlil, it\ ,1 « ul ’n 1 (»• I'miiH 
hiijniinnutt lit nl iitiil !il»n,u \itsl t ni.t^ nint* 
lanrn 1 «* askt'il, ssh.'if tiitnuusf intn mi iii< ti m* •»{ "ft iliii'* 
H kIhVO <M1I Illtkn two \t.UH* HUpf iMiUitlt 'If «l ‘•UllltltUl 
jitnuhlitiif (It Inr Olio nlUiitkr, wliiit i n*ii tun 

Ttincli lt»r {iiititiu 1 ( 

1 tMH, iti till" insl.nit’f, huiuim twn 'uiswt i tn this 
<iut"sti«in, 1)u{ t.ifli s»f tlitm tU'-fliiM* ,i timh m It n luinii 

t'cjiwUly nra\i‘, «%t Itasi. with fht in»t n}i*,j1it tttli>i- 

WBt* pxcuhe. Tilt* first in that tlin I'ui fitur* 1 mm imt 
jirovidotl, ai thuy U.ivi‘ iltwn*, i‘nr fin* f.in t»r a rt,* 

pcatetl cjffenct', aiul tfiafc tin* t* s^radt " nf‘ |»niiMliUH'ut 
aro mteiidud to miiiply tliis ikkft. lint it' suth \mis 
tlio intoutioii it oujiiht tf» liavi* Ihm'h fvjtrs "-ntl ; tin- tniirt 
then wouM not have hnil tlu* pinsni' aliirh th*y imw 
liavo of awarding^ tlio same inuiislnnfjd inr n tir-d, th.it 
was intonded for a second or tlihd oUt mns. Ht cfuiflly, 
it may Be said iliat tlio offonco tlnHcribod 111 tin* htutuU W 
not only stoaliag a slave, But aiding one to wujio fit>m 
his master, which are two very diHeront oftbuces- one 
deserving the highest, perhaps, and the other tiie lowest 
penalty of the law. If iliw he so, it enhances msUawl of 
^xeufitog the incongruity of the act, by confounding twt) 
dOfetmot offences in the same clause, aiad permitting the 
oowt to punish one offence by the penalfy intend^ for 
the other. 

lalt© another instance &om the same To idioot, 
«itab IMF thrust Iw ly^g ha widi or in ffee or 
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weapon ; but if dono \\ ith tbo same intent to murder 
but not by ly'my in "Rait, or not in the perpetration of 
cither of the crimes alnj-vo oniimemted, it may be 
punished by .simple hnpiifatmment f(»r one yeai only, or 
by uiijiiisoiimcni at h.ud Libour for twenty-one years. 
According' to tin English dtfimtion o£ terms, here can be 
no gnidation of crime. The party, il touvjctod, must have 
given the btiokc nut lu the hv,it of passion only, for then 
it Rouid be a diffciont oftenco, but with the deliberate 
malicious do.sign to murder. I'ho design must have 
hiilod not from any change of puipose in the offender, 
but contraiy to his. will. When combined with an intent 
to commit ceitaiu crimes, wo seo that thcio ib no dis- 
cretion left to the judge: the punishment is death. Yet, 
when the eame offenco is combined with the intention to 
commit any other crime, perhaps not loss atrocioub, one 
year of bimple imprisonment may be doomed a sufficient 
IJonalty. To exemplify the oj^erniion of this law : if, in 
the attempt to .set fire to a building not worth five 
dollars (a), the offender, with intent to murder, should 
shoot at and wound the person who discovers and 
prevents him, there is no dibci*otion ; the punishment is 
death. But if he in lihe manner wound the person 
who prevonhs him from assassinating his father, or 
from poisoning a whole community, it is in the power 
of the court to let him escape with one year’s simple 
imprisonment. 

This example is taken, almost without soloction, firom a 
system •which is considered by some as too perfect to 
need any amendment 1 We must be at a loss hi -this 
species of legislation, however, what most to admire; 
the severity which punishes the attempt to commit a 
crime with the same awful penalty that it inflicts on its 
consummation; the confusion of priucipJe which thus 
punish^ the attempt to commit the highest crime becaw 
it is mads in the perpetra'Iion of an hfferior efifenoe ; the 

(«) Bif ■flie ap# trf ^ I'SIjCTAiy 18lT> W fc iua4a 

acaon 



jNi! <tm t '>1 \ Ki i >1 1 


[ H 

rt.Ull of juilujt" lit tll'l (I lit Wl*i! wil'iji till 

* 1* ftittu ill lilt 1*1 M I iiH't n» I' I'litlt tii fh( |. 


It nni 'll 

di'i 

III til ’ ' 

jiH \i { \n 

til 



ill 

Ml SI 

lllst HU t , 

,111(1 

to j iut| 

ii*l\ t 1 ♦ 

I'lltuh 

n * 

\ r*i 

«1h 

>h it 

Is i )\i 111 

ll 1*11 

illOt III 

iIm n? » u 

(ll 

t ll 

U .It 

111. 

1 ml 

»l till' It 

{Hilt 

Vlh _,I\| 

1 M tn in\ 

♦ linpS 

ll till d 

1 flit 

HI Iiitl V 

-.1 111 

th d 1 IM t (1 uul 

til. 

111 ll< 

ll 


It HO. 

•lit 

-1 1 1.1 111 ilivillilll 

t . k 

1 1 

|in)i 

tf 

and 


<ltvtlti|»t tiu «\iK tli.if j«}\.i(l» inu ptiiil |nij jiMiiit nfc, 
frtilll Wllll ll, lltAM.M 1. 1 lull innik \,»t* If ilM I '»• 

stry. Kiiou'^li Iw-Jutii '.liil In 4 ii»h 

Tlwr {IS n-|Mi< 1 1 it Hit tilling tIu ill. Sit h ttu 
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e^idt lit t* rcquiit tlon f ji» ir tiu'l, i suit i«iih iii 
(aiii, lust is il tiiiii’i 1 ,^ tlu It lilt ttl tin 

j« Hplt* 

That t \t‘u that isilu, suii»n.ii)i aiul thlHtsils nl uui >s as 
it is, lias not }«uti ])ro\iil(d tornHi sut ■♦.ii’ lui'.S aii^ iirtlu* 
HtutuU'S passttl hiiMH* that nt* M.i> luti.'i. 

Thiit if u lonjj list of ii|niiissi\i‘.nnt alissiid pi nal !s«s, 
fonumj' ti. part of thoso hy wliHi lh> I'uuntis, was 
l^ovsTSKil }»i'uii’ to < 1 h iH'ssitin, art iiot sum in luicc* 
iicvortliiio to Iho htrictosi roust nutlois of livi, at h i 4 
mvsomihlo donhtH may ho outHtumil on tint suhjttt, 
mid tliat in had tiiuoh tlu‘y luav ho niadi* I ho iiistsmiunt 
of opprchsion. 

That oiir |)oimi statutis miu'dy iiono of tlichc tlofw ts ; 

Tlu*y n*iK*.i] iiouo of tho aiu-umt lawH ; 

'riioy give now j)Otialtic“i fur oileurs'K |miiiBhuhhi hy 
formor Btatutos, leaving it doubtful ^liotlior Ihoy ai*u 
mtended aa Huhbtiiutos ibr tho old puiiihUmoutH or ax 
additions iu tlioiu ; 

They punish alight ofenccis witli tmduo aovority, aud 

impose iaooeoiemWe pens!*» on mom img^ 
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^ ^ tjKma iiiakiiaei to the Jud^asway a dia- 
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They leave unpunished many acts and omissions in- 
jurious to society, while some others are made offences 
which might be leprossed by public opinion or private 
suit 

They are multiplied without necessity on the same, or 
difterent modifications of the same offence , giving occa- 
sion frequently to doubts whether the new statute is 
intended as a substitute for or an addition to the old . 

They are deficient in precision of language and in the 
Older required by proper arrangement 

Such laws are unworthy of an enlightened, and dangerous 
to a flee people; and if you had not given the pledge 
contained in your law of 1820 ; if you had not attracted 
the attention and excited the hopes of the good, and the 
wise, and the liberal throughout the civilised world — 
attention which is still earnestly fixed upon you ! hopes 
which you cannot without didionoui* fail to realize ; if 
you could be insensible to the noble distinction of 
emerging from the subordinate lank of the youngest 
member in the union, taking the lead in a most im- 
portant leform, making by your example a new era in 
the histoiy of penal juiispiudence ; if you could consent 
to leiiounce the glorious privilege of conducting your 
countiy to the best pie-eminence among nations, and 
associating your own names with those of the benefactors 
of mankind ; if you could be influenced by the timid 
fear of innovation or the senseless clamour of prejudice 
to throw away this rare occasion of founding a glorious 
reputation for yourselves and for your country, on the 
solid and permanent basis of public good ; if it were 
possible for you to be blind to these advantages, deaf to 
these arguments, yet you could not, without an entire 
abandonment of official duty, any longer delay to remedy 
the evils which are thus brought to your view, and others 
as great which caimot escape your discernment. 

Legislative functions ai’e in the most ordinary times 
attended with high responsibility. Yours, from the duty 
which your predecessors have imposed upon you, are 
peculiarly so. From the performance of this duly there 
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thorn; for the routinufum* of ovi'ty Iwitl law, whifh wo 
have the j«>wor to ri'penl, is equi\ah*itt to ite onartment. 
Whether tho mode of reform now o0brod t» tho one moat 
pcdpvtto bo adoptod ia, with unfoignod dlffltiouce, ntb- 
to the eapenor wiiKiom of the general asaembly ; 
hdi th# tamse ehai)^ le neeaiaeuryi ie ImMly and without 
ftttr of advaiooed aa an irmiattbie oonelu< 
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our penal jurisprudence. Of what nature shall that 
change be, and to what extent shall it be carried, are 
questions which come now to be considered A repeal of all 
the Spanish penal laws, and of such of our ouna statutes as 
thiow any uncertainty in the construction of those which 
we choose to letain, would relieve u& of part of the diffi- 
culty , but this would be a palliative, and give us only 
a partial rohef. Other cases must bo provided for by 
new statutes , and what security can wo have, while this 
patchwork system continues, that in a few years the same 
or greater incongruities will not he found in your laws 1 
But supposing this difficulty to he surmounted or not to 
exist, a greater lemains. Whore are we to look for our 
rules and foims of proceeding, from the arrest to the 
execution ? In what statute are contained the rules of 
evidence, and where shall we find the regulations by 
which our penitentiaries and other prisons are to be 
governed 1 The Spanish laws of procedure, if they are 
unrepealed, do not fit our institutions ; their rules of 
evidence, we have seen, will exclude neaily all testimony 
but that forced from the lacerated limbs of a tortmed 
accomplice* and their prison discipline we surely shall 
not be tempted to estabhsh. We cannot again resort to 
the concise but comprehensive legislation formerly em- 
ployed. We cannot refer to and adopt the common or 
any other law, either en masse or generally, on any given 
branch of jurispradence. That door is constitutionally 
closed. No more legislation by reference. This device, 
excusable from necessity (6) in the infancy of our political 
existence, is wisely pioffibited to our inaturor under- 
standing. Representatives can no longer jeopardize the 

(6) The fitsl legisktive coaaoil— highly respeotahle men, hut not 
qualified hy their education or pursuits to the task of legislation— did all 
that could be expected fiom them. They called to their assMtanoe la 
this Tuanoh a gentleman (James Woikman, Esq.) whose natmal as wdl 
as ahqtunred poifreis eminently fitted him for the task, and whose pi^- 
cipUiB And intograly always direct his exertion in the public sewfioe. His 
high proftolfiowiJ as weE as prtrate character justified the clioiee. But 
thegr committed fihe g«»At eirorof Jimitmghimastotimft Whait human 
exertion could do, he performed. He could not^ as I kfiow he wished, 
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of ttstumui)', .uni a plan fui thn ot*sui}iijH}| of \uur 
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Thn advrtiitagi'u of Imvinff thn-(i> mluntii hi ludni*, 
under prupnr heads nud luukin^ thiin « ouiponniit and 
consiutcut pttrta of tho same hysUin, am m» nlivmus, tlm 
ntatn ha« almady derived so inut h Utufit fioin antmikr 
hnproveiaeut in the civil hraneh of its jmispiudniMi , that 
it would scarcely sewn ueceiftiiwy to nay .tnythintf on thw 
aubjeet ; but as this part of the plan hiw not n%*Hped 
fionsuro, it may bo proper to offer a very fea and very 
brief remains, to show its utility. 

Laws, to bo obeyed and admiuistomi, iinist Im known ; 
to be known they uiuist be read; to be mbuiutKtered they 
must be studied and coinxtared. To know them is the 
of the people. Their adiuuustmtion is the duty of 
the magistrate. But that mode which with the least 
trouble in the shorti^t fame, and at the least expense, 
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brings the enjoyment of this right and the performance 
of this duty within the reach of those to whom they are 
appropriated, that mode is the best ; and were two 
systems submitted to our choice, we should, for the 
purpose of making a selection, only have to compare 
them and deteimine in what degree they severally were 
calculated to produce these eifects But here the question 
is not which of two systems is the best ; but whether it 
is better to have a system or none ; for there is not, in 
our present criminal legislation, the least appearance of 
plan or arrangement. Yet if this character deserves the 
epithet which is given by the poet, when he calls it em- 
phatically " lucidm ordo,” how can we expect that the 
necessary light will be shed on our laws without it ? 

A representative is instructed by his constituents, or 
led by his own observation, to bring in a bill to repress a 
prevailing vice. A preparatory step is to know whether 
it has already attracted legislative notice. To discover 
this he must examine aU the acts concerning crimes and 
punishments, for the titles of none of them designate 
the particular offence which they forbid. He, peihaps, 
finds a provision on the subject, crowded into a section (a) 
with others to which it bears not the least relation But 
has it not been repealed or modified ? Another painful 
search in which he discovers a second law (6) Is it con- 
sistent with or repugnant to the first 1 Another question 
which he has not the time, or skill, or patience to resolve ; 
and he brings in a third bill to increase the doubts and 
perplexities of his successors. 

(а) See the 28th and 31st sections of the act of 4th May 1805. In 
the fost, breach of prison, taking a reward to return stolen goods, com- 
pounding felony, and conspiracy to indict an innooent man, are con- 
founded together in a clause not longer than this note, and all these 
offences are subjected to the same penalty In the second, noters, breakers 
of levees and libellers, are moat heterogeneou<.ly mixed 

(б) See the several acts concerning forgery, larceny, burglary, &o. 
JfTo reference is made to them here by title or date, that the readers 
of this report may, in the search for them, and in the task of reconciling 
them after tb^ are found, have a snit^ qreoiroen of the difficulties 
meontroned in the text 



loo 



1 . 1 1 )i * 1 

M f» 1 




Mil. 

t i 


t >. 1 t t 

h ^ 

t 

{ .h 

1 "H W ' 

ui!! H'l 

f * ' ' 1' ■ 

liiii i.ii t*i t 

\ t 


t . 

1 JI) 

..fi > 

t n ^ 

« 

’ ■ , ti-i ti 

4 } 

\ 

i 

ff i in 

i 1 ’ 


1 <1 

If.... ^ 

N . t 



it u • 

\ 1) ' 

! 

1 

Hi > I 



i 

1 > 111 

vJ) ih t 

h 

t ^ 

1.' I , 

]! 


% 

'li f 1* 

<li4» t * 

t u u 1 

I t \ 

t p 1 t ?' 

M 1 


•d 

1 If ii. 

MU ))• 

Hi \* i 1 

t 

m ill' t 



i .t i 

1 }(i t tti 

li 

H tilllU 

l»in 

1 i 

f k 

I*, i 

t' . mu 14, 

'i»f UU [ 


Hv 

1^ l*H |4 hi 


' k 

in 1 

fh til l»» 

‘'ucit pnnidi’Uh 

■ f»s i| aih. Ml H 

♦ t 

H 

\* U * 

1 1 1/ ihlf 

b\ till >■ 

(lln UUI 

ittuit. that 1,' tiHi f ♦ > 

It 

b 1 

uiil lit r 

wjuiIn ni tin 'lUfU 

a .•inm, »li tl 

it M 

•til 

1 ‘!i ! 

t |tlU*t f, 

ttblt' l»\ 

lUiilh, tlu't 


H 

1 » i 

»i 1 »ul 

Wh.»t In 

til tit lit 


with him it 

lh» Ml 

tl 

( It. 

• piiiii h 

alili* in 

that HI 

itUH \i f H *4 tl 

U t 

Ilf 

dill’ll llll’ 

Htipt‘1 i<ii 

I'Hiut h 

id 

i \i i tK 

HI/ till I 

1 

V 1*1 1|; 

mi H. 


Wiimot na<l‘ J thj*» Jutl, kn H tt » )■«•*• VM|tit(} 

by tho i^t oktiv*. Hi* <*nuti»ni , ilii 

iH not by thf whM*|i is » tu Hn two 

ctnirn of orhiifH iRmisIwble bv ib ith, «inl ii i» lii-d ti» uno 
aecurity, "First iUtticultyfirt t!jo . lit iis 

to look into tho constitution, m«i lt“ luiifs, “ th tt nil 
pi'ihOUciH sliall bo Iwulttblo l>y hutlHiSil nnb^s 

for oajj/iai ^bncfif how Hliall ho rwonoilt* tins wUh tho 
law, which oxdwies other olfoticos, uutnciy, v\lin*h 
are exclusively cognissablo by tho HU jK‘riirt nauti Nssmd 
difficulty for the tniif^atrata Whott ihust,* ate Hur> 
mounted, he most inquire what is a capital offi nee, and 
what oiences are exclusively ct^nixahlo by tlio huporiur 
Court 1 Xhia leads to an oxaminatioa of all tlio penal 
eh^ies. As there is no oiaadfication, no older, not 
even a general index, he must examine every law and 
every seotba of every law t for, as we have aeon, our 
statute are sbrniigeliy asiooiated, and there Is 


i knowing where m he seslnlbv may he hiA 

Bntif«W0iRS|)poBe 
4 !^ idL Is 


He 


iHi! JsTiisliM OF FOAL LAW 


151 


way. If the olPence in quefation is one of thobe 
enumerated in the act of lb05, he has to look to the 
common haw of England for it's definition, for the rules of 
evidence which he is to take, and for all those proceed- 
ings wliicli are not among those piesciibed in the act If 
it bo an offonco again&t a statute of a sub'^equent date, 
he has no rule, and neither Bum, nor Blackstono, nor 
Coke himselfj can tell him how ho is to proceed. 

As to the citizen who is neither representative nor 
magistrate, I need not enumerate the difficulties that 
stand in his way, for he never attempts their encounter ; 
and it is no bold assertion to say, that not one in an 
hundred, even in the educated part of the community, 
can, in the nature of things, have even a superficial know- 
ledge of the criminal laws by which he is governed, and 
which he is expected to obey. 

All these and a thousand other evils might bo avoided 
by a simple arrangement of the penal law tmder its dif- 
ferent heads, and in short sentences ; where every thing 
required to be known might be found in its place, and 
might be understood when it was found ; where the eye 
of the legislator (a) might, at one comprehensive glance, 
discover, from what was done, what ought to be supplied, 
corrected or restricted ; where magistrates could find 
simple directions for the performance of their duty ; 
judges, in the precise language of the law, see the limits 
and extent of their discretionary powers ; jurors learn 
how they are to act, so as neither to abuse nor surrender 
their important privileges ; citizens how to defend their 
own rights and protect those of others ; and the whole 
community acquire the knowledge of that which aU may at 
some(b) time or other have so high an interest in knowing. 

(d) “ The enacting oi penalii^ to which a whole nation shall be sab- 
joot, onght to be calmly and maturely considered, by persons who know 
what pivviaLons the laws have alxeady made to remedy the mkehief 
ooJflplained of.”— nfft Otm. 

(ji) The observations Blackstone, r^eating and enlarging on what 
w«B BO happily espressed by Sir M. SostmT, although fiequentiy quoted, 
otamot! be too often irepeated for the use of all lejpslatorB, who tqo readdy 
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ojpemtKiaof thi* enminal kM?«, pa> HlUc fttutiiioii ia tin* min «}inh 
thiy may produce to the commuiuty at iatgii. “Tin* of thw 

htaach of jnrigpnuJeuce,” «ay» thw cclcbiafiil coamuaUlor, “wh«h 
teaches the natme, extent and tlegrccfi of o^ery riiroc, ainl a4)ual4 to it 
its adequate and nocmaary penalty, !a of the ufiuont ifn|ioriance to m ty 
ltti£vidusl In the state ; for no rank or eievatnm in life, no uptight ness 
of heaiHit no prudence or eiroumsijeetion of conduct should tempt' a man 
to ocmelude that he may not at some time or other he deeply uttemkd 
k tbeM tesearcihes, 'Che infinuitlee of the best among u% th« vkea and 
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doulij that whh'h is foilmhlt n, or <»mitthi2r to do that 
%\hi(‘li is fujuhail h\ tIh' ktv ; it follows that as tilt law 
can onlytnj<»iii or foihid hv tbo ust* of L'ini^nai»o, tluTC 
can of iiutsNit\ l>o iiofhintif pt-nal but that whit'h is not 
only foi\ st‘i‘11, but c vin’csst d, by ilio legislature : in other 
words, that whidi is eiiiilitiry to wiitten la\w; and wlien- 
c\er an aid is not thus forbidden or enjoined, there can 
bo no }jnnislum‘nt for doinj? oi t(»r omitting it If, there- 
fore, tlio givator (lihicultius of fiamiug a civil code have 
been surmounted so far us to render it an acknoivledged 
blessing to the country, why should objections be raised 
to the easier operation of making a written system of 
penal law? 

Other general objections, which apply to any written 
code that could be proposed, have been urged, and must 
bo answered before wo consider the particular provisions 
of the system now offered. They are : — 

First, that it is an innovation, and tlierefore to be 
avoided. 

Second, that we suffer no inconvenience from the pre- 
sent state of our law. 

Third, that it will require much time and trouble to 
become acquainted with a new system 

Fourtli, that it may be good in theory but bad in 
practice. 

Fifth, that the terms of tho new code will require to 
be explained by judicial decisions and commentaries, 
which will produce the same or a greater accumulation of 
authorities than are now complained of in the common law. 

1 . The backnied objection against improvements that 
they are new, amounts to no more than that they are 
improvements ; and the fallacy has been so often exposed 
that the perseverance of those who still use it is truly 
wonderftil, and would deserve our admiration in a better 
cause. Their objections hold the very reveorse of the 
wise king of Israel’s doctrine, that there is nothing new 
under the sun- With them everything is new, and they 
use Ihe epithet as synonymous with bad, or at with 

dangerous, B# the truth is* that Wl^ Us a body of 
* 
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WTltUu, tu IIji c\rhHio<i rtf ti it{ t,< 'il'V I* i-. iiti juno- 
W» 1( ttl Hit uj It I’lMf I « - 1 t'l. , ti*} *jiu tij.f 

t'lirt* .il’t* ns ini'* th'i it< f ftmur 

virciiJii't lie iti nvll vi-t % A'l * ! ' t * nt ni tin tif 

ill! iifiiili M 11 111 j- mi ti» it 1 II I • ttK }i'»tlt, 

wiivu til* lit ni<l t tf 1 1 1 hm ini i ji 'In i ii’mIi i t!it 
iHost mii.ivitunltli t ii< ujii'i HU t ft Hu nn» ju 

1» L'Nlrltltlll, .llilj tt* lit IHI* ul» t t 1* S Ul|,l l‘*it Il'Uil ,1 t 

ctim}tlttth .i'C»*rl uiMtl i f'li hui • j.>im»iii ins 1 m in 
tliu> iiuitli*. It }i ♦' ’-iMM'Hi (it t| ill tin HIM I ilulit'nit 
h«i'4't « til 4 uii(l(*r »ni ly ili"< nintutHMi ‘tf* I'lipi »}t * t * m hu- 
Inm. in«l ill tn |tit»ft -imti .iml »i.i*iiiitil {tit 

jutiift*'.; siiH'i tilftl, ictH. SI* itmiftl* t* .!« !•» ^lii n* » t \i ly 
ohjifllHlt t<» Hlf ItH.lsUH* ittdl’, llltl It nil/M H<»ll» hilt to 

hiinii tti' Hit tlul.iilt whit It m‘»t* ih.ii«h» ittnutn iitiy 
n iiHWH, 'Htis, thf », is iu» fuitln i tin iinti*\.tii<<H. iImh tis 
it ftjijtfii < fiiH stfiH* n*iii((l^\ lli.if h.f* '•ill ('* ith tl iti thr 
1 ‘Hiujth s. casH oi‘ thw civtl, li» Ihc •'inijtit i him* hI tlw 
frhiihml tlnjiartimait. it is, itn tin tuiili nv, tin Hiiun.il 
of tirio whifh wan foimiily ia<iiU tin* ntiti hn and 
danKOtouH rtdVrt'iwe to a fttrtdt'n .tud iinwiituii tmh ; 
and, imlmi, tiu*r<> can 1«* im tdi.uijic whiclt intt 
doRfitiy wnuothing that was itsflf, wluti tiisJ intiitfliicul, 
an innovation. 


Tho truth ih, that hy rupf>i»tinj» it wtiitl or it {dniiho \<*ry 
frequently, and «bing it aiw’uyh in a hwi wnwi, i«i iinh*- 
finite idea of evil gek attachutl to it, whicls it a 

very convenient infjtmnent in the hands of thoae who 
are at a losn for more logitiinate weaixjum in arguiiu'ni 
Thi» is the case vrith tho wowl in quostuni ; and many 
eaui^ent measures have been defeated merely by rciieat- 
leg it, an&oiE]mmod by some gesture of diea|>probatiofl, 
tim rdnfi>rced sometimes by tho sage obeervaUon of 
*^good in theory but bad in pmoi^,'' a phrase of oqual 


im|K>rt^ wm<m m shall pres^% asalyesi. In the motm- 
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Tf tin uliji • Hull n* th.it 5< in a !4 .hI ur a hhis 
iimiAj^tiun, ifn muiits wuulii iniittnli.iif'iv iujhu unclu* 
di'5(‘Ji''niuii ; /ual tlii' uu* 4 lit tu In* ilic uhjM't uf (\ii^ ojiu 
tvho {)Htp<iM>'n ,i tliin ii<* ttunlfi hnvi* «» n'<*ht 

to eouijii liu ; .iim 1 tlu* ijiastiou oa 4 lii to }»o v* staioel .js 
to tiuuft ujxiM him the huitlioii u{* ‘.iiowin^ tiio t‘Vptj> 
dU'Ucy and praotirahility of tho uiuantiro lu' admoatoH ; 
for tlu'iv is no douht that iM-rv {’liniioe of laws, or the 
niannor of julniinish iinj> thoui, must ho attoudod v\itK 
homo incouvonionco, and Ls, thorofow', to bo atoidod. 
And ho ih jnstly to ho rojiroachod as an idio or luitr 
chiovous protfikler, who proiiosos any idiHiige without 
beiof? ablo to show, not only that it would useful if 
adopted, hut that it ie praeticahlo, and that its advan- 
tages will more than ooniponsato the oviis of tlie 
operatioit. But ho has a right to expect that a good and 
necessary meaHuro will not bo rojootod on the vague 
charge of innovation, which, being strictly true as ajiplied 
to every change, cannot be denied, and is hurtful only 
from the improper moaning affixed to the term (rt). 

2. The next gcneial objection is, that there is no 
necessity for a change ; tlie peace of the state is as well 
preserved as that of any other in the union ; crimes are 
not more frequent ; justice is well administered ; and if 
any evils should result from our iJrosont system, it will 
be time enough to correct thorn when they arise. How 
much of truth there is in the allegations by which this 

(a) The man who has thrown more light on the poienoo of l^alataoa 
tian any other in ancient or modem timey, speaking of this kind of 
objection says> a fow words then are necossaxy to stiip the mask fixun 
this fallacy : no specific mischief, as likely to result feom the specific 
measure, is alleged , if it were, the argument would not belong to this 
head. What is alleged is nothmg more than that ixuschief, without 
regard to the amount, would be among the results of this measure, But 
this is no more than can be said of eveiy legislative measure that ever 
oan pass» If then it be to be ranked with axgmneW, 
an a%uisaent that involves, in one common <mndeniaaatw)n^ all jpoilto^ 
meases %‘hidJsoever, past, pmsmt, and to oome j itpapsiSS 
m what®>evsi ^ wray eyer has be ^ ^ 

places as well 
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nbjccfinn i«. snititono*! uu\ !i»‘ il'tummcil (a itf»iThi<j; 
tit Ji tuniH'r {MH of tlii-. iquif, ill U\ jyiMut 

stab' our nhuiiui juii {»nu1 ' iim > \.) 

ronijuu'ttii f.ui siith juuitH i« itiul* (iiMt.jiihi 'itua 
tiou <»f utlursfatt > in tin*' it uul oiif- WtHt tla tij 
tlu* oouiiunn law iiuli'.t i.nui , Uit % lii\< t'lttwii up 
imilcr il, aiul JumlifjMl it tit tin ii uif' .m«l i hum iiI< utf 
Till v' li.tvt' u«»t thi tinltiua- hit m m-.ii.* tin'u ilif hw, 
of fort ion fuuiiuit's unicpi linl tin in. Tlu ir 

peoplo -.jtoalv nil iho suiu l,ui'j;u.iv . aiitl ,iu fiuiiiiai 
witli alHlii* tt'cliiiii'iilitH'*. o{ fill J,iu N«f uitliouf tin •,<* 
jirowtio iniivii'fiiu'uts, nianv of tluin iiu» i- fliif* d j}it 5r 
erimijiul foilo into Mtumlntio liki ' v -t* m A laittu 
majority of tiuuii huM* .u!»i|<imI iIm p* tiiicuti ny plan, 
am! ojvui tlit'ir tin* -.liapt it iMpim - ; .im! tin* 
It'tfislutiav of om* of ilu' laittf-t and m«M ndlmiKi.d 
amttnu: tlnm in now offupifd suth tin nvisil ttf -ill 
tbt*!r lawa, iiicliidtiiit flit* ciimuial <»«!»•, and iliiottiiio 
thorn into a mothtKluMl form, I’lit tthaluvtr Uo tin* 
comparutivo nituation of our.'i Miih otln r >*1.111 *•, .is to the 
condition of their penal Inws, vn* know that outs .itv 
oxtmju'ly ilefd'tivi* ; and ulthouoh tin* h«nly {‘olitio <*aii 
move on in Hpilo of thosi* dofwts ; nlthom^li .matvliy 
does not roigii, and the Iums, ImuI as they an-, riirh 
o:®jn<*oh ill seiuo degree, wo hiiould s«irn*ly ho justiliod 
to o«r«olvea, to our countiy, or to our <h«}, for lU'g- 
lectmgthe moaiiH in oitr power to rcuu-dy th** exiding 
and provont the future ini»«*hivf of a Hysleni ««> ex- 
tremely defectiro as our own. The snggeatiun that all 
must he right because W'c do not see and fwl the o^tl in 
our own persons, creates a fallacious security, nndl, it 
may he, a fatal one. If it wore tnie that no evil has yot 
arisen from the eifecte of a system which wo see must 
eventually produce it, we should Mess God, end bastea, 
before ii is too kte, to prevent those ills whiidi wo cannot 
^compensa.te after they have been suibred. To defer it 
k m vrise as to wait until some 1»ave1lkr has been in 
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But ife it true that no evil is already felt ? Ls it only 
to ent future, not to remove present inibclTief that 
wo are ealle<l on to logifalaie ? To anewer these questions 
we must look to tiio general operation of our laAVs on tlie 
character aud morals of the whole community as well as 
to their particular application. Nothing in a free govern- 
ment can be a worse symptom than an indifference to bad 
laws, heeause we do not suffer by tiiieir immediate opera- 
tion. In the people it evinces a selfish feeling, a care- 
lessness of the welfare of others, and an insensibility to 
public good, destructive of every patriotic sentiment. 
This dangerous apathy is created and fostered by suf- 
fering the existence of impolitic or oppressive laws, 
although circumstances may not have called for their 
application. We become familiar with them, and learn 
to consider as innocent that from which we feel no pre- 
sent inconvenience; and, presently, as necessary that 
which has so long continued; and when, in evil times, 
these instruments, ready fashioned for the hand of op- 
pression, are brought into operation, it is illegal to resist, 
and we know not how to avoid the stroke. But in a 
community such as ours, there will always be a large 
proportion who have understanding enough to see and 
fear the danger. To those this apprehension is a con- 
tinued evil, attended with the humiliating sensation of 
having life, liberty, reputation, or property at the dispo- 
sition of another (a), which must always be more or less 


(a) In some memoir of the reign of Louis XT. we read of a. courtier 
whose duties called him very frequently about the person of the mcmarch 
with whom he was a kind of favoumte ; but far from enjoying this dis- 
tinnfifin with pleasure, he was observed always to be extremely agitated 
in the royal presence. On being asked by a friend to account for this 
feAlitig j he said, “ I have indeed every reason to be satisfied with my 
treatment 5 but whenever I am in company with the king, I cannot 
avoid saying to myself, there stands a man who whenever he pleases may 
chop off my head or bniy me alive in the Bastila Judge whether with 
these reflections I can be happy.” The existence of bad laws must have 
the same effect upon every oonsideraie citizen, that the presence of his 
master produced on the disturbed faculties of the courtier. The sword, 
though it never fell, destroyed the festivity of Damocles. 
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'ritOM* i',, the IS. «\il. *\II. l!i* ml of pniitii d 

<lt 'ai'.ifUtinis «jr Mfii-t uif .ijtpK li* is »tii. 1 \( ti thoisnu tin* 
Iftns 4 itiul(l tu\<i Irf (suiM ti Udi (hit S' not the 
(MM*: ti»’\ h.nt ,i '.<11 i.tl. ,t ti\(. .nnl nnt~t jmnitiuu', 
(tjxi.stitiis ; one Ui.it in si-i h»i n •, anrl Ihr 

tin* < iiiuiim.iut t* nt' whiih tAiU l> .*1 luiiK tint nn ( t'> 
iiifUSN a luif^t .iwtul i< 'iMiii'.ihilu s Tin iiiih jmitkh- 
iu( nt-, with tlin t \enption »i(’ tl<<»th(/M, jn,w nnln tt tl, ar« 
flue oimI impiKuiiiinnit. 'i’tf •^^^nn tiinn- tin l.iw .nhl’t 
li.tri! Lihimr j l»ut ti'. no im aus .si* pim nU »! }<*r inlln tini»' 
till'. ]>nni-shnunt, tin <ml\ coiithn nn iit tin! i- nlhi'dlts 
otu o{‘ hlh luvn, <M..Hi<*l(t*i;s , and mooiJ'. .t '•oixin.n. Of 
ail {(tiiiidinieutN tiik i*. tin inoM tun 'jii il .uni nnnt In- 
jtuitUH to 'Oiuty ami lo tin individnil. .\ till*. -uhjM*! 
will t«* fully disett'M d in tlit pnltmuMi^ <<ti tin* 

Coth* of I’l'i-ion I ii‘«»‘ijj!j»ns it i*. not now iMf»ndid to 
i'Mtu* into the r»’.i‘-«ns which t onnluaM'K -how th.tt tin* 
laWH whicli peiiuit (»i din*t( tin indi't tmiin.iti .isMici.t- 
tiun nf the tiiiKH’cul with the '^uilti, hihui tiid. and ot 
thoao affected with difforunt d^onc-. of >4udt,atfr con- 
demnation, aru tlu'iusi Iv'i's tin* <4n!d c.m-f. (»f th* de- 
pravity wliieli they proft.ss <0 puni-ii. Sm h law- are 
oiiis ; hiK'U tue an<l uiwMyu will 1 «* tin ir < tlet*t-. : uiul you. 
logialatorn! you iiavt* colleetividy the p»wn to tciiiove 
this evil, to iqseal thosu laws, to replaec Ihem hy those 
which are bettor —-wmrhi’ you cun hcuredy suls-tkutc. 
Each of you, individually, may cast off the renponHihility 
of their continaaneo, by an earni'st, wnceiv rewolve to 
adopt what is good and amemJ what is t*mmc<ms in the 
system that is proposed ; and hy rejoetiug wi*h cliwhuu 
the fedse, and fallacious, and dangerous Itdlnhy that is 
sung to your oonacionces, that ail k well. All k not 
treU I Tto general operation, of your laws destroys the 
morals of the people, saps tho foundation of yotiir lilaarty, 

(«) Wtiippkg ttalsfahi% ss vs hav* m teMgtm tft doalitfbtl 

{j^MtiyoatfaeBtatsisW 

dhorier om olTcnoe oftlf ; ikltiittri lHtv«i I bsllsvs, 
loara. 
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and is calculated to spread general alarm. By their par- 
ticular operation, they endanger the safety of the inno- 
cent and favour the escape of the guilty. These last 
characteristics will be made more apparent in considering 
the particular provisions of the different codes, more 
especially that of procedure. Here it will be sufficient 
to indicate that the severity of some of your penalties, 
disproportioned to the offence, and repugnant to the 
feelings of the people, always have and always will 
induce witnesses to avoid prosecuting, jurors to acq[uit 
against evidence, judges to recommend to undeserved 
clemency, and the pardoning power to be indiscreetly 
exercised: that the law which has been prescribed for 
criminal proceedings, in certain cases, % legislative 
authority, and adopted without any authority at all in 
others, is eminently calculated for the escape of the 
guilty, by the numerous objections which it admits to the 
forms of proceedings : that if instances are not produced 
to you of individuals suffering innocently, you are not, 
from thence, to conclude that such cases do not exist ; 
for no act being guilt, but one that is intended to be 
forbidden by the law, whenever that is so ambiguous, or 
its definition so loose, as to render it doubtful whether 
one act or another comes within its intent, the chances 
— why is it necessary to use this term in speaking of 
that which ought to exhibit moral certainty 1 — ^the 
chcmces of a docision in accordance with, or contrary to 
the moaning of tho legislator are equal, and of course it 
is as probable that the penalty may fall on the head of 
tho innocent, as of tho guilty (a) : and, finally, that the 

(rt) The organization of otir criminal courts gives a good leason -why 
instonoeis, of erroneous decisions cannot bo produced There is no legal 
mode of examining them — ^no review i-— no appeal ' Eight independent 
jndges, each gives his own oonstruotaon on a mass of laws, the most liaWa 
to misoonstniotion, -vrithont any means of comparing or ivconciling them. 
Tho reporter has not ventured to propose in this system a remedy for 
this most flagrant evil. He once proposed it, and the bill is on the 
bj^ialatlve flies. The double influence that debated it, is BtUl in force. 
It exists in human nature. Tow men like to have their orro« exposed, 
and as few like the trouble of ooireoting those of others, without addi- 
tional compenaarion. 
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iinKMiut ,ut unfit < 4 mlu ami tht intiiiut ’mut 

fit prau tl. aufi nil i uu tUuiiiil' in-M *1 mhI plix^t tl 
t \ il !»\ ilit ii* imli'-fiiittin ift l*') i t»n(i»it im lit 

*’ l»ui VM ait iImi (ttltl. Ui It till tiit} i.h, t.tiit iii I 
nt n '• \ “t' til v’il In ittiialttl wiilt ti<. i! it mt i ptii.t 

tiKiiltlt in h.ini If-, jii*H I'-itiii' « ji ti t fit ( (in li iiitii 

<fh(f t >( tin- till H 1- iti»t iht !i I ? (Itiiilit \n 
tli.itiMi mil til t\ti will ill lit nil ill i (!.ii tti tim 

filtjtiUon liuf \vli,ttt\»i tKMthli till V ^t\t III [t iiinnif 
ihfiu, 111 v,l»att*si{ '-Hill thi \ iiif m u ikiijt , \ii inmt 

li.in* , Hid il ttt .lit tti I. wi mil 1 I ni vihhI law-. 

If tliiist mIupIi m»\\ ytiM lit u- an ‘juml, lit wuiilti l«* 
litiiil, ill uitisf. \i}m ditmltl jiittiifi t <11 tlmmt thtm. 
Till* iii'l tjiu -ttiuii, tlitii. n iitu that Itai alitads Imii 
tlisfU'Md. ait* fiui Jin'll lit jninl law*- ytnitj ni lud ** 
Till il* tit ft (Is JiiNt lilt 11 'lifittU \i» mm wlm lin 
iiiii'idi 11 <1 till’ suiijit 1 , tan tall niii ' a * i«id -.I'tim. 
lUit as iioiitl aiitl liafl .ui nlatiM Imiis, flu jumfiit 
liiws imt lifijiif jMifi'ttl;^ liiul, noi .tii\ lhi< tan lit nflmtit 
to r<*j)}a< e tht'iu j« I ft t’lly 4i«*<l, tiui unjitii^^ Is n (itmtl tti 
OIK of I \jR*dit*Ufy. VVi* must t omjiaii* tin jm 't iil stati* 
of ihmi»h, its athiuiliiifcs mid <*%ils, with tlinsi* tif tht* 
hyhti'iu lliat is puijitistHl, mid as tlu* sfalt* jut jimitU lati s, 
dwidt' to vt*iiiaiu ns wu aie, o» to a<!t>ji< tliK oi sfiim* 
otimr ctxie ill its stoad. Tin* malulids for Imiiuuio tin* 
fimt jiarfe of tills jiHlifiueui un* aln-udv l«*fon‘;ion. Tlu* 
e^ilHof our ju'osoiit laws liu\o lH‘i,‘ri oxhiliilid ; tmd iftliu 
advHntajffh lia\t* not ln*oii disjoined with oijual it in 
bi«‘ttuist> all that has hoen thouf'ht jfood in tin* tvirlUnt 
matcrialK w liii'li aro found in its I'tnujitihititm, ha\t* Im'oii 
used in the conhtiiu’tion of the now h}sfci*m that is oifi'ied 
to replace ii Aiwither jiart of tlu* oiwiiituiii, the eon- 
aidoration of the advanit^joa anil dofoete of tlio new 
flyslom, inubt nocoiMsarily bo doferred until wo etitor on 
tho detail of its proineiona. 
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To dispose of the present objection, we will, first, 
consider the evils attendant on every change that may 
be proposed, and compare them with those which we 
now suffer, or must expect as inevitable, from a con- 
tinuance in our present state 

First, the prominent objection of the trouble and 
inconvenience of learning a new system. To give any 
weight whatever to this reason, we must suppose a state 
of things which does not exist ; we must suppose that 
the present laws are known — known to those who are to 
obey, as well as to those who administer them ; because, 
in all evils in government, it is amongst the greatest, that 
the laws, particularly the penal laws, should be a mystery 
to the people, and the knowledge of them confined to 
certain designated classes or descriptions of men. They 
invariably make a property of them in the strictest sense 
of the word ; a property that must be paid for, whenever 
it is wanted for use ; and, like other articles of commerce, 
is not always sold in a pure unsophisticated state ; and 
the unfortunate purchaser of the adulterated commodity 
has no means of determining whether it be good or bad, 
tmtil he has incurred some loss, or made himself liable to 
some penalty by trusting to it And, to carry on the 
metaphor, the seller himself may have been equally 
deceived in them, for a written code is the only public 
inspection office at which the stamp of authority is given 
to legal opinions, and by a reference to which their 
correctness may be tested But it has been shown —it 
is believed to demonstration— that with a very considerable 
portion of its penal laws, three-fourths of the people of 
this state cannot, in the nature of things, be acquainted ; 
that the other fourth can know it but partially; and to 
any one who has attended our courts, it must be evident, 
from the number of contradictory cases and authorities 
cited, sometimes on the simplest points (a), that even 

(») Fw proof of this assertaon, if any Tbe wanted, open, at random any 
report of a criminal trial at common, law. In. tbe case already refeared 
to, of the Territory Bartun, fourteen oases were arrayed on the one 
ade, and were met by an equal force of fourteen on the other; each of 
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i>th* V fain n \^u* f iii«‘ 

In auotlin na ^ itk t}*# imhifnjui ♦ A ta lu%<' 

hoMi nmninttfl **iu ih* 4it> at >4 w <nh ni / \^4 «it I n 4V fM hr 

ui iht i tMl Dntiui , Hwt mijila b m w 

Ihs(n*f *^in |iut ui tlu uui^ijm \ ia<u<4r n h jha »»n U in- 

duhmnt , l»nf *t tti^aian w u nu^i< ta tin * fl t iiL'Ui i \ 1 * 41 # fin 
wiknK •* //I t/tf ihytiitf wAa/v/f/V, %iH II* f 11 *iu I air » *)** 

*‘Ni‘w OiUwH,” Tvbutty lUitliotitwN, am titMl 4a» 

tiiH i»i|HnUint 4|iH*i4ltoU4 Ainl it vkii'i liutln}, th i;irn1i wtn 
nt«*ft4‘^rry5 Hud U«* ilefindani, altbnup;h Itattiil uuutj, i uip J |ann in 
iptHuU* Will tUw fkciwm hi a ntl« tn la(nn * * » t *ln u * « niiuunti* 
|ilinw t(Ma|;>n*>'s jitilimlhgHUUan, fl<«N ii tin U« * Tin t*»nual 
aMst^iuiily limy tbn fiJlonInjEf i^Wt m« nt 

In the cas« of ihc Btwn BrnhopH, tlnnn^ * ah nbii \h%i son tj mI 
tie pucci might be iu the eann ol a hlioh imia* «b ^ nUth 

~ln tU<* <m»c oi John Wilkc'», la*nl Uumikn, iii dt tinting Ua apuiiHU 
of tho court, according to tho mport, that tin di autnig 
(Powell) wa» the only honest man of the foitr, artfl nuh^toilns to his 
opmicB, declaring that **it le absurd io u»qiute mind^t of the paecor 
biril itt the <auto of a libellouH mitt/* 

In the case of Nugent, the wpenor court of the kintoiy of (htiaus, 
dwdcd contrary to the opnuon of the court, m dirknd by {^orrJ 
Oatndon, and rcijuired tho defoudant to gna Hccorify htr lus g<K«I 
bchariour* What Jbae been decided in tH eight sevml indopudi'itt 
COtnriti of crimwial jumciicUon, eince that lime, I cannot «ay What aidea 
they have taken between Lord Camden and Judge Martin, I oauuct 
prete^ud ^ knpw* But I ought to add, that one mmn ali^^ for not 
aabi»cribing to the opinion of hie lordahip, waa, tlmt i|t wim Wlirvod to 
be Inaoouiafdy reported, thaieV h%h imlUority of om own 

|udldideyt ^ ^ support of w]bat t h$m bM^ m to tfeii ikioiw of unoer- 
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paid (a) to explain and administer it Here the proposed 
system has a decided advantage ; for it retains almost 
all that is now known, and renders that accessible which 
could not be approached before. It can be i’ead in the 
language of the reader. It can be read in one book, 
without being obliged to have recourse to a hundred. 
Its terms are simple and intelligible, or are made so by 
explanation. It is methodized, and the part that is 
required, may be found without trouble. If it is 
adopted, the law no longer is a snare for the unwary ; 
all its penalties are exposed ; whoever incurs thorn must 
do it wilfully ; the good citizen clothes himself in their 
protection, for they teach him all his rights and aU his 
duties ; the knave knows and fears them, for he sees 
that they cannot be evaded nor broken with impunity ; 
the diligent may easily acquire a knowledge of all their 
contents ; the more negligent knows where the provisions 
that suit his immediate occasions are to bo found when 
they may be wanted, and no one wiU have occasion to 
pay another for expounding laws, which, being intended 
for general use, are suited to the capacities of all. These 
will bo the effects of a good system. Nearly the reverse 
is experienced under the present. And I think it may 
safely be asseited, that less time will be required to 
obtain a perfect knowledge of any law that is reduced to 
writing, and framed with a tolerable attention to clearness 
and method, than wUl be necessary to learn that part of 
those which now govern us which is unknown oven to 
its professors. Bnt should it be conceded that this sup- 
position is unfounded, and that greater trouble would be 
required than is supposed, to master the differences 

(a) Any reflection derogatoiy to the learning, ability, or mteguty of 
the respectable judges and other magistrates, who administer our eiiminal 
law, would be so unbecoming, not to say unjust and disrespectful, that it 
is hoped notldng of this kind will be understood by the report, or im- 
puted to its author. "What is meant by this, and dimlar observations 
in this woik, is, that the laws theoiselres are in such a st&ie, composed of 
such heterogeneous materials, drawn from such obscure souross, snd so 
confusedly put together, that it is impossible for the most assiduous 
application and the quickest appr^onsioa to master them. 
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till nil Ilf lull! law's ntnl (li» ntKini t'lil jni (til I > *i. uf 
li'ariiifi'4 flit ill. in In ciilaiix} on (h« > In* • •! it i\t 
(HUS(‘l\l‘s flu* l.isk lift! ifW li.i\ (It Wn!» sit l‘f t> iji lilt 1 
tiini ' r»ut this in**»rti\(‘S»k*Jii*t . whti 1 1 h ti .tniinnit. 

Im* 5i\t>i(l( tl Till ill vv s\ shill tu t t it 'liiditil 

it (t.MiiKit Ih* i(Jt't'tc4 withiHit t \ tinitiiiiji w>jtlint» 

tis , .Hid if ill ji( ifuimiii^ ill cat > whn 

btitd,v H t(j find (Hit iU‘lit'ls iiud (aij* ( tnin v mild tisc 

httt i ml r the (MU* at ftiiti'udmn wlmt i untti ,, <»r jKOiifiiii; 
(lUl find iwUoi'utiatf wlud is linlii, wi hnid I Ik ii h.» 
morft (if Utfir ohjcdumstH .iduptiif^c Ii 'I’h s .h^'hikiiI 
ih addiv-sfit'd t(i taliglUfiud hj^isj.dnis. whii kmm tfut 
thcis liihauM urt* not to Ih* ••oaiinid i » iti« ((iliMmi.d 
ojKTutiou of tho jnvH(‘iji dav. To thov U|Hi!ilii tui<*iH 
tmk’H wdio Are ever ready to *vKiili(i‘ th* u jn'soiml 
convoiileiieo to the |iuri!iaiu‘itt niiod of tin ii emndi v ; fo 
tho bi|^h-iuuulcd aieiaherw of tui hotioin‘4hli* jtiolt ision, 
who ('aunot hut see tho uneertaiuties and iiU'(iu}*niitit s of 
our }>rob«.*nt laws, and who would xeotii to make jathUe 
evil ooatrihuto to their urivato j^ood • tluso elasyh 
compriao fjenorally all who, havuij* any knowledeo of 
th(0 Byatem now in force, w’ould hnd somt* littlo part of 
that knowledge nselusH by the introduction of a tiew one; 
and to either of those it would be insultujg to ejtprosa a 
doubt of their readiness to devote tho time nocobsary for 
this new study; or that they would for a luonnmt put in 
oosnpi^itlon. a trhikg and tWpomzy iwKsnal inoonveni- 
j with a hwtii^ md importeiat bwedt to theiJ wnmtiy. 



'IHt blblLM or PINAL LAW. 


165 


It must be observed, that I am now answering the 
objection of trouble and inconvenience only, as applic- 
able to any change , and that, therefore, it is permitted 
to consider tlio change as an advantageous one; for it 
will most readily be conceded, that neither trouble nor 
expense ought to be incurred for replacing a bad system 
by one that is not better. 

The arguments on this head have hitherto been 
based on an assumption that we had a choice either to 
remain as we aie, or to change ; but if the facts already 
stated aie tiue, and the deductions from them are correct, 
there is an absolute necessity for the chaise. The 
Spanish laws must be abiogated : the incongruities in 
your own must be corrected • rules must be provided for 
defimng, prosecuting and trying the offences not enu- 
merated in the act of 1 8 0 5 . and a penitentiary must be pro- 
vided and laws must be made for regulating its discipline, 
or else some other mode of punishment must be substi- 
tuted for the one to which the ciiminal is sentenced, but 
which there are no means to enforce. Theie is a moral 
obligation to do this. No part of it can be omitted, 
consistently with the fiist duties which representatives 
owe to their constituents. There is a necessity for all 
this and more ; unless we choose to abandon the high 
station on which so lately we were placed by the resolu- 
tions of your predecessors; imless, without motive and 
contrary to duty, and interest, and reputation, we recede 
in tlie path of improvement which we ourselves have 
traced, while otliors, to whom we led the way, advance ; 
unless, after having received hy anticipation the prize in 
the race of reform, we sullenly refuse to proceed, and 
suffer other nations to snatch it from our hands ; unless we 
cease to be intelligent, great, enlightened and free ; cease, 
in short, to be ourselves, and become what Louisianians 
never can be, regardless of national honour, careless 
of the reputation they have acquired, insensible to 
their own interest and the happiness of liieir posterity ; 
a physical as weE as a moral impossibility 1 For nature 
must counterant her own work,' must take away the high 
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liat \Vl {| 1 h Mill mini U'll'iill'^ n|ii || !*iH (111! \ lilill 
«4* Kill" n f<» Uljlllft illl fji II {llllHlj'* *11 »hllll 
tliH litan* 1» tit* jui I'jil Ui{« iin iiu^lit I » II ( »ni{ it tin 
» lUm **t I uiltavutu*! Ill' till ifiMiilti !i,i\i ii* t fid'll tliii, 
Wtii illilil at IlM-'t SiWUI* null 1, JUtl INIMII lilt! I "IK I Ml "I 

iiiluiihu’iil, tthii'h t iMtKit fail tu taiilil ifi IimIn ml lia 
imaiMiis ,unl U i-si n llio ul n h u m i im 'iim 

tK’jiK i‘ that llu* i.i«ifusioii, auiiiinuitv ami jtiwhsiiv wlmh 
now ^•hiUat•ims^l.•^ml lawsmuln thiM i»jM ratioiH ♦htt’u ult. 
The ex{it‘ijitt>, •>» I hhall now {ami'ftl to '•how, alllnm'^h 
noiuhtBlly of largt* amount, K yet halamnil h\ -o many 
atlvantaijfs, oven in a pmuiiaiy 'liow, an <<» im nt iiftlf 
curmdwitum, and nono at all wlitm it m <‘om{Muil with 
tho kuat of thu ovila attending our jiioaent htato, oi of 
those gj’eator evils to which they in<n itahlj li atl. 

The jirinciijal oxponae attending the refoim, will he ilte 
eetablishmoui of the different imsoMh, rocouiinentletl in the 
fogrth code, A aehodule to this reiiort, conUining the 
IMTobabio cTOfc of erecting those bnUdingSt with the aahmt^ 
of tlio officers and attendants ; the expense of focal and 
for tibe pniioaei% and all (Mm asibles of 



THE SYSTEM OP PENAL LAW 


167 


expenses, much better than any argument, what additional 
burden must be borne by the funds of the state, the 
moderate amount of which will astonish those who have 
not calculated the difference between maintaming a 
prisoner in idleness, or obliging him to labour for his 
subshtence ; for it will be found that the saving made by 
the latter mode of treatment, calculated on two hundred 
piifsoneis, will very nearly pay the interest of the first 
expenditure required for aU the pioposed establishments. 

It IS tiue the sum required must be advanced by the 
state but if their present funds are relieved to the 
amount of the mteiest of that sum, the only present in- 
convenience is the opening a loan for the principal sum, 
to be repaid at a future day Before which time the next 
and most important pecuniary saving to the state, m the 
diminution and pievention of ciime, will more than enable 
the next generation to pay it ; for it can be shown as 
nearly to demonstration as the subject is capable of, that 
every juvenile vagrant or offender that you educate and 
reform, is on an average a saving to the state treasury of 
more than two thousand dollais (a), which would be ex- 
pended under your present system in the expenses of re- 
peated convictions and maintenance during his successive 
confinements ; while there is no calculating the unequal 
tax that he levies upon particular citizens by his depreda- 
tions This subject will be lesumed and more fiilly 
developed in the introductory report to the Code of 
Prison Discipline. 

4, I now pioceed to the objection to a written code 
— -that although good in theory it is bad in practice. 

So far as this objection is intended to apply to any 
part of the system now offered for your consideration, the 
answer must be deferred until the details of that ^stem 

(») A committee of the legislature of Neur Tfotk, state the ease of a 
pnsotier in one of the pemfcentianes, who was hist ccmviotod when he 
was ten years of age, and had been, for repeated offences, twenty eight 
years In cohflnement* This man alone, at the rate w© keep onr convicts, 
would have cost the state more than ffve thousand dollars, hesldea the 
ex^nm of removal aiid oonvictaott. 
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{■t»uu t » !m ( \!iiinu*‘tl ; n it lUU't li* <11 (’u—mI .i' .mi 
oltjlttlMU to atis wilttoil (iKjt wlMttMl- ».}' IM* l.tw. 
I’lii' i :M‘(Mitinoii t ’.[lit " itiu, U"* tl !iui t to‘jt(*otl% \»irhtti{{ 
att.if loov !o It <tti\ [irtfiM iiii .tiuu” ! t a \ityui* 

idf I i»l‘ ■.(ihji \i loiiti, :(Htl i ■> * tujdiOi • »{ i o » }1^ ju .ntiiil 

tln> <1 ifi< Hit V «>l''U)'Wt mtu fouf nt ti .I'll)!-, thu .m *.jUiit| 
Foj tin .liliijiliiiit iit’.u)_\ uiiluifl !ni a ur. ithti'i In 

liii- jio 't til -itiijntl, li 1 1 .t Hiiiii) !»m. ti 

jiu m 111 ilii-' '-t.itf ; for, til tt.i' I'll III' rl\ hIimimiI. ii is 
not imtridl. it is not t}noi\ aloni' h i- jUMflii’f in 
tin* aioi'i' dittii'ult fimncli of f*iv 11 iiiii-.|»!iid» nt i , and Iho 
iaftlify and with wliiili that ofitfaiion w.i' jM-r- 

forim d, if wo iii.iy tntsi to ih* -ironu' a iuido.it, mu 4 
cnsiti't* tin* like rfsiiUN to this, ll.ixinti hi .ml umh r tlii' 
h(‘.id iiotldno Init tho nafctd nnsit}ijtoilf d a-'iiiion, a 
sullu’ii'id jiiiswiT toil wonlii Ih% thill jtoui'it with It its 
own rofnl (tion ; for, if in tin toiias of iho oi»j< otion, th<‘ 
|i!an ho uiuhI in tlifory, it i'.tnuot !«• li.id in }n.n'ii<o. A 
S'yntom of Inwhto in* j^kmI in thoory, mu'l 1 m woU adM|itt‘d 
to tho oinl projjosotl (u) ; must lit* Htth d to t?i«< pniplo 
thoy an* iuioiulod toffovoiu ; niiHt !«• <‘t*rtaiii. ooint nn nt 
and ('ouHtitutioinil ; in short, tuiisl !«■ ooimI whon iidit«H*<l 
to pnu'tw'O. If tin* thorny fail in any oin- of thoso thiu*.^ 
which uro nfounsiiiy topnt it in o\ooution, it niust la* 
Hiipporlud hy had ro<iH(minf(, Tin n* innst ho hoino fnlliioy, 
which, hohig oxjiohi'd, would show it to In* hath Sindi a 
theory outjht to lie imuh'd, nt»t by nssortino it Uj ho j/otal 
in itKolf, but incapable of b«*ino oxoontoil ; whioh is a ooii- 
feradiction in toraw; hut hy slmwing why it t'annoi ho 
rodufcd to practice, tluvt is, hy Hliowin^ it tt> tw a Imtl 
theory, 

S. The only remaining^ objection to reducing: the lawn 
to writing is tliat ovory new Byntoni nocoteiarily »u|)- 
poaca tho use of now terms, and those must have their 
meaning settled by judJoial decasioas before thuir iiuj[}o);*t 


(») laiiit tom 0Qsa«i ]^ii^ qias «lt |»Mo^>to Junta, 

I o o i ai i BOdi^ atutt jbrim {lohdw 
WM itoi a v«l» 
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can be undorfetood ; that tbese will create the very un- 
certainty which the code is intended to remedy. And in 
snppoi-t of this opinion it is said, that the Code of 
Justinian, although written, has produced as many con- 
tradictory decisions and as voluminous commentaries as 
the common, which is ummtten law ; and that tho Code 
Napoleon, though but of yesterday, groans under the 
weight of works intended to elucidate it. If the terms of 
the new law are comprehensive, it is said, they will 
include more, if precise, less than the legislator intended; 
tho judge nuist determine, from a wise examination of the 
words and a prudent attention to the spirit, what was the 
real intent of the law. This has already been done in 
the common law. Its terms are explained. The cases 
which come within, and those which are excluded, are 
known. To unsettle them would create confusion ; and 
thereforo, ■wo had hotter suffer the inconveniences we 
have, than fly to others that we know not of. 

There is some truth, but more plausibility, in this 
argument. It does not, like others, found itself on 
popular prejudice exclusively, but has weight, great 
weight, with many prudent men, who do not detect the 
fallacy of tlio argument, or perceive how little the facts 
on which it is founded, apply to our circumstances. I 
have some hope of enabling them to do both ; and if the 
enemies to written law, the partisans of the jurisprudence 
of decrees, are driven from this position, 1 shall be justi- 
fied in believing tbo field clear for a consideration of the 
merits of the plan that is now offered. 

Before wo examine the reasoning we have stated, a 
preliminary observation or two is necessary, on the dif- 
ference between the penal and civil law, to which last aU 
their facts and all their reasonings apply. Civil law, 
from its nature, must govern all cases that may arise in 
lie infinite aeries of conflicting claims and disputed rights 
between individuals; claims, which arise from the am- 
biguity or silence of the laws ; rights, which are created 
by the continual changes that occur in the state of society, 
in cmnmerce, in the arts. Criminal laws on ihe contrary, 
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wortih, is to m.ikf a lU'W law. \0tiuH4, '♦ «|»jH.n%('an 
h(‘ cluaicr than th« rcas<min<^ which *lumsthis hii}»j>osf 
a law Hhimhl jiHHS, declaring tlinl if 1‘* fer Icff the -tirfc, 
iii» iimpcrty ahouhl lio forfvif*<l. To dcdaii, hy .1 
judicial dticiHion, wliioh of the many na*n hearing timi 
name was aioant, would ccrfeaiidy he a new Imh ; huausc 
the individual roully int©iHh*d could have no notitc that 
the law applied to him ; there waa no intcnijtfihlu imi- 
hibition; the law jipivc an uncertain aountl and he could 
not prepare himself to obey. 

ISlot quite so in civil law. Its office in to prevent indi- 
j vidusd rights firom being infringed, or to grant compeiwa- 
( tion for any enoroaohmeat ui>on idteni j and in doing this, 
♦ there is an abtolute necessity of doetding’ on cases not 
pteviensly ja?ovided fbr by |K»itive law ; in other words, 
|l)«re must he » power ef for tihis plain 

ihnt wMdhsoe’w way ^ Mi 3 m, hifr 



111'^ IslSILM (Hf PIi5,VL L\.W IJ"! 

feeulwiTO .ittucis pin ate ri£>lit If it weie a ri^ht claimed 
under of a pn-itivt- law, and &U]i])0'5ed to Le created 

only ]»' it, aii(l tii it law wore ambiououh, the same 
raisonini* would lu (iTil tlwt we Ixave uecd in 

criminal ca-ios. Tin ()l)jii>adoii to le-jpect that light, in 
feuch ia'it', haMijf; ito othti (uigm but the positive law, 
if that WHO umntiiu, (In defendant against whom it 
was tlaitii(d, not huiug any iutdligihle notice of the 
duty ic(IUIi(hI ol linn, could not ho (onstiained oithei to 
jieifoim it or to niahu cojiipous,ition tor omitting it; and 
tlie decree must hi* <igamst tlio plaintiff, m the same 
maraici as it wotdd ho jigainst tfie state, on a juosecution 
under an iunhiguous pen.d statute. Uut in the decision 
of ordinary (juostions this is far from being the case ; 
thoio, as has howi Said, the judge must decide, and his 
decision iiiU'-t ost ihlidi a right. Take the common occur- 
rence of a suit on a contiact of sale, wliore the defence 
is coucoaitueut oi baud : litre the judge, in deciding for 
the defoudant, takes away tlie appaient right of the 
plaintilf to recover on his contract. In giving judgment 
for the plaintilf he dutoi-miiKS, the facts hemg conceded, 
that the coneoalmoiit is not of sufficient importance to 
vaciiti* tlio sale. If the case be a now one, he must 
docido without positive law; he must frame his judgment 
by analogical reasoning fiom the Uwm similar cases; and 
if it be couectly drawn it will be respected fonts wisdom, 
and abridge, by its adoption, the labour of further in- 
vestigation ill stibseniuent discussions of analogous cases. 
Thus the jurisprudence of decrees, or the authority of 
precedent, is by degrees established in civil cases ; first, 
from the nGceis,sity of deciding between conflicting claims, 
and attorwards &om tho very great advantage of having 
settled and fixed principles, a tore decisis being a maxim 
that usurps the place of regular legislation ; but its mis- 
fortune, like that of all otlior illegitimate power, is this, 
that its authority is uncortain and vacillating ; it is law, 
or not law, accorffing to the discretion or passious of sub- 
sequent judges, of which hundreds of examples might be 
giy^ mow striking iian the one hereinbefore referred to. 
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» (mI « I * 'JJil (U < '>■ i’ltMii till 11 4 ) t i,t 1 nt‘ ilti l»tri-, 

h<ivi "tij it'' Hill j*i tlfiuii 11 • I iiii'ti 

tuliiitHl (lut.i ' . tiiiiillv, tint M»\ 111 tthifh t 

niun » 111 jiut i»ii ih* ti nti*> nl t jtim! I,tn Jiiii-t I'fliir 
j^ht' l}n In all ii}H aitmii ilitl* it lit l|inii ll»it in 

tin jilnin oliv mils "1 n.n'i fiini' m li nntHt In* 

in 1111 ) 11)1 mil \ Hill) "lull j)l tin m* »)iiii» 4 . tm! iln n if InHun-, 
umi’lnslvilv, {jnl, iu lin* tu4 tni!,ni*», ii \u*ui»t lu 

to t(i%» s}f‘ oJ 1 tu hi sH« }i I'lfiiii 111 ( 1 . 

tioii, mnl ill tiu i.txi it wimM f« itniiM'f>. h\ *, foitiihU. 
thal if a, jnn,tl l.iw luai iinsuih jtitiis «4»vt<ius mi.unnjf 
in iiH il hiMichiiI in h« niitii-iiti* tn iH 

v*'r\ •>, ami i-.ui laivn im aiuii tn»». 

Tlmst* (It ilucHoits al! jt'Uti’ (n (Ici'islnns itii {h<‘ text of 
UiVH ttliifh inijMiK* « }i<«iHiity fut their (•oiitMun- 
tion. Blit there nn* uUu'r ({uehtioiw iu erimmul kw, 
rektivn ti* uv uleijn* ,ui(l procmiunt, iu wiuch aii tiie care 
that mav ho in pruvuio tor their Holutiou will 

bo toutui inoullh'ioni To thotio all tJimt Itua ifoeit aaid on 
tho Hitl^eet of prooedent hs oivtl amm applios; and it 
will be fotiad ibat lo^ina iMce points out to give to every 
ikoidliQ^ fiift these polalB) #a i^oe ^ law, wtnm* 
«ltiira they Ml lie fouitd to 
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be cun cot Add to this, that especial care has been 

taken, lu fiaumit* the new code, to picserve the terms 
now in use, wlioro the same sense could, consistently 
with tliu 01 del of the work, he applied to them, and 
tliat -whcnevei new’’ teims are found to be necessary, or 
old tails h<nc a now or more piecise signification annexed 
to tlioiii, tlioy are iully explained in the Book of Defini- 
tions ; and then, from a consideration of the whole sub- 
ject, it will ho found that the obji'ction is more plausible 
than well founded ; and that if any decisions aie necessary 
to explain the terms of the new system, tliey ivill be 
much loss numoious, and will have greater authority, 
and can be Icanicd at loss expense, either of time or 
money, than those whkli are still necessary to elucidate 
the dark parts of our jiresent laws. Tlie argument 
draw'n from the number of commentators and contra- 
dictory decisions on the two written codes, those of 
Justinian and Napoleon, is plausible, and of course 
very conunouly used ; hut it has httlo weight even 
against a civil, much less against a penal code ; and, 
among many other reasons that might be urged in a 
dissoitation on the subject, for this conclusive one, that 
both those codes contain the radical fault of admitting a 
recourse to an authority beyond that of the codes them- 
selves. The authoiity of the emperor in the Latin and 
usage ill the French system. The best code that can 
be provided is but a frame-work on which a better is 
to be constructed. It must provide for its owm progre® 
towards perfection; but it provides for its own coirap- 
tion and final destruction, if it admits judicial decisions, 
unsanctioned by law, to eke out its deficient parte, to 
explain what is doubtful, or to retrench what may be 
thought bad. The remedy is easy, efScacious, if it 
succeed; innocent, if, contrary to all reason, it should 
frik It vidll be found at large in the project of a law 
for adopting these codes ; and it is confidently believed, 
its operation will show that there is no more force in 
this last objection than in those which preceded it. 
Enough, I hope, has been said to clear the ground of 
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fltUr iljntM (I ) t’l I H- iiH (it f, « i »)t |t a I -{HUS 

t»r the *X I ffl. U,.'/ \*ix J t }i ( ! I ''11 In ,i^ 

fottttui i!i* '1 ' * j'liti' fi "it i i 1 iti » w*J» 

(!»!♦* ) (I ta lit i<ti I H ft } ( I 1 f'ii ifit I tl . ill 11 I , fur { 
.IIH i.j'JUll li il |l» ill liltuli', l5( ' HI 1 UiOtltft'Jf 
liftttxu'Idt j.'lii ({<!' iit\ It Hi J* t! 1 t tl J ) tM luiia 

fii jHHlHii j'» I jl. If-I'HIH Kill i I 1 .1 1 lit.' Hit wftiill 

th i(H' < ii iiiii% il I tiiMu (hf ut» iitjuuttifiim 

UUllU.lUv I lilt"'- tlKHI.Il «X.|I lill* 1 I ihI I»\ .1 

( uf iuMH'4 iXMIm} I* li } Mtlli HI till* 

i*inli*«vour ill iimKi til" iiuiK wuiifts of < vilui 

liifi'i'tiil It, .mil il 14i'..hi<t 1'* iliitM {ill \x!ji i u-'I* it 

was lit Hiuiiiil, J Si tun 1 imiIi i ujiufMlii- ih u iUH. li'ttt 

1 ‘VIT, and I'HItM 111 till’ l■lH!-i(|l I.tllUH t‘f' tin jilui I'.IUU'. of 
wh {iaMii'idiir t‘i«ti , it j>ri*j(i> iti.ii 1 liuidd ion 

cludi* UH“a' i^utiHiil iutiiidiff tm;v iiia.iiK'n wtlii miHk* 
oliHuiMitiimn on ttiu oluituti rntii''. of tin wliuli 'Vdiui, 
wliirh, uUhou^h tin y ithiy hcua im iiliuit ilK mhi rtud 
tu olhi'tt hm*, yet nii'iit nmri' jniHivular iiHiidtoii, on 
nmntnt of tUinr no\i-U>, and, .is it is aUo of 

tUoii' i!u{KM't«.nio. 

Tilt) U»j(iHla<uu» of Ijimihuutn luis lyfivi n tlu' fiiftt I'Muujiltj 
of prodidiniuj;' to tiioir I'onstituoats luid to th*' world tho 
prim‘ij)loM by wludi they would in’ jt;uiclwl in tlw j^nsat 
woifk of penal lo|,%ktiou. A very »hort Uiw timfcained 
ttod priociplea, coueifioly but clearly doclimHl to be ths 
of tbe code wbicb tlioy directed to lie prepared. 
TWo wo doydbped m a aubpqatait rtfoxi } md botii, 
into dli^mit Ijaaigiia^oii and pidbHebiid in dif> 
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ferent countrioh, liare excited an iaterest abroad which 
certainly would not hare been created by any ordinary 
change in the jiuispnidence of a bniall and distant state. 
Nor was there any thing in the report that could account 
for the attention it has received. The style is not marked 
by any pecuL'ar excellence, and most of the arguments it 
contains had boon before used and urged with better 
method and gi eater force. What, then, is it that has 
attracted the attention of the statesmen of Europe to the 
legislation of one of the least states in our union ; and of 
its jurists and men of letters to a pamphlet, which has no 
other merit than that of containing true principles, simply 
stated, and elucidated without the aid of eloquence 1 It 
is the novelty of hearing governors, for the first time, 
addressing the people in the language of reason, and 
inviting them to obey the laws, by showing that they are 
fiumod on the great principle of utility 1 It is the im- 
posing spectacle exhibited by a nation, already freed from 
the shackles of political servitude, bursting those which 
the prejudice of ages had riveted on the mind ' It is the 
surprise occasioned by the simplicity, and ease, and safety 
of an operation, which ignorance and interest had repre- 
sented as perplexed, dangerous, and difficult ! Other 
rulers have sometimes deigned to explain the motive for 
making a particular law. Ours alone have offered a 
general system to the consideration of the people ; and 
told them, not only that it was expedient, but explained 
why they thought it so ; incited them to reflect as well as 
to obey ; made their precepts lessons of pure morality as 
well as of law ; and showed that, consistent with the 
public good, they never can be separated. They say to 
them, for the first time in the history of jurisprudential 
legislation; — “We are about to frame rules for your 
government, in your various relations to each other and 
to your country. Those, by which you and all other 
natipns have been bound, have hitherto been couched in 
language only understood by a few, who naturally made 
a property of their knowledge. AU mystery is now at 
' an end. Here are the laws, and here are the principles 
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by which wo wore ‘ifuidod tii fVsuning them ! Judga 
whether the piim-iplys are eerveet ! Itefcerniine whether 
we have cetilbrnied to thcoi ! It. iins iMTCii i>y tho.se* 
of old, wo fih‘f pi’n i'i>ln‘nc sihoy 

the law hoeanse it U wdttou ; hut ox- K\y unto you, olicy 
the law herraust' it i-s htjeauso ir is f<sr vour hiniefit, 
ht?(‘fui.se the priiioi|>le.s an wiiieh ii is f.Mnnh.d nrn \rise ' 
Tim law liHs its sfrurcc, not in our will, Imt in reason, 
tnith, jiistwaj and utility: of all whieliour will is only the 
orgjin and the recorrl. When you find I hat wv poiuiul- 
gate precepts not consistent with their dictiite.y, HlthougU 
they inusi be olicyotl while they are in loree, yet the evil 
iis romediuble, for with the law wo give you tlu* rule in 
eontormity with wliich it was intoudod to bo made. If, 
thou, tlie rule he had, or the law he not eoidortuublo to 
it, the j'ena.'dy k in your hands : disiidsH ns, and repeal 


our law.” It is the unprecedented nature of iliis frank, 
KUOplc iangtuege, that distinguishes your projoolotl code, 
and that iftake.s it an ohject of ouriosUy and intonist ; n 
theme for argunient ; and, possihly, u imakd h>r imitation 
in ita leading a-thuractcriHlics. 

Another ptjculiurity in the plan now prestmted is, that 
it ie a aysteni of which all the parts are connected with, 
and lajur upon, uaeU (Jthor. All tin; written criminal 
eodm hitherto csbiblishud liavo be<fn defective in this 


partbuWr. With of Dmo, .Solon and Lywifgus, 
we’ ure yipt sulhcieutly acquainted to say more, than that 
fhe friigtiteuia of tJiom that have deisiieuded to us, do not 
juAify a behef that they coiitaiiied, aiijidhing more than a 
.f©# arhitraiy enactniontfs, asMgnhig |iartk:u^al’^ pum8h- 
| mdnta: to d^ignated offences, without anjr : provkiotrs for 

, 'tihe; Jafeijer , hy; 'nuy' 'pfeher ;■ way than , '.by'^ V ■ 
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Law — was wofully <3eflc!ient in tke aiTangement wkich 
ought to draw the line between civil and criminal law. 
The laws of the Partidas in some measure correct this 
evil ; but although the criminal code is there thrown into 
a separate division, yet penalties are profusely scattered 
among civil remedies ; and these latter are often found 
usurping the place of punishments. 

Of modern codes, the Russian, Prussian, Tuscan and 
Imperial are, more or less liable to the same reproach ; 
but the penal code of Napoleon in a gi’eat degree avoids 
it. This defines offences, and a code of procedure directs 
how offenders shall be tried and punished ; but here it 
stops. Yours, on the contrary, in addition to the enun- 
ciation of principles on which I have already remarked, 
contmns the further essentials to a complete plan, a code 
of evidence and a book of definitions. , The book Aq ver- 
iorim signiJiGatione in the code of Justinian is somewhat 
analogous to this last feature in yours, but it differs in 
this : that the whole body of the Roman law being only 
a digest or compilation of those before in force, the words 
in which it is expressed were those originally employed, 
and, being the work of different hands, these words were 
retained, and the book in question was added as a kind 
of lexicon to explain them. Your code being an ori^nal 
work, the reporter was not restricted in his selection of 
tenns, and when those he used were susceptible of more 


than one signification, or were in tlieir general use uneer-, 
tain or ambiguous, he wm at liberty to annex to them, a 
precise, sig'nification, taking care that, in the course of the 
work, they should be used, in no other. The great utility 
of this part of the system -is ohyious, provided it has been 
executed r^th' Ih© necessaiy. precision- It, is 'that part 
•'•vPhich . has,; he'eh - found the, ihpst,, ' difficult; : .The ;.mbs,t,„ 
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ivahon, i>ufc i'fjwinnnil : tluj Titlfit) uKuaHy jiufe 

iij'ts u<u.'(.{ Hot- uuu- hft c.Kuussnt.if,! ; ln'!'y ii. 

, will uulv h>:. iH’ifSuwsU'V to S!i;v that aShlfk'd 

tu ;mi hot. roaNO!(iii*4'-.i, oiiii liioo.'roro tio fHH rtmirioliai, the; 
UKixiiii ; tlwy tio not jmqmrfc to *fua; tSa Veiiosn of ihr 
rule, hut h», hh‘»w dearly wliat ti l<. .Sonietho*- i ibis 
(hme by etiiarg'in}^, HOiucthhcK hy ro^fticting. am! 

, tltiiea by the eluehlaiitm uf oxampk; ; hut a!! an- mhy hi> 
iuany itniplilbiatiohs of the rule in Ih** text: nil :tre (irfe- 
cupts. The lawgiver tultos upon himsoli” that part of hi.^ 
'■ duty wliidi has Uorctofott! Isoea improperly drivolveil 
■ jttpon tlio jiwjgc; tim kw m it notv .stnntlH.give.'i tla* sinipln 
V, Judgo. tuakes the- dctlnetionH', he 4lep!aiYS 

lid’w far the. kw is intended to oxteud, what chi8rf<:« i?f 


tiases do apt came within its purview. If krigui^e fuf- 
..nished words sufficiently nuhiorous to ex prow every kloa, 

to admit of no other , e<«ktruefcion 

' f t,' ' ' ' ■ 't ' l” K ■' i'i 'l''' '* t 'j*.' ' 'l 'I ' I 
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civilization, the supply was furnished either by periphrase, 
by figurative language, by adoption, of words or phrases 
from other tongues, and, in very few instances, by the 
creation of new terms — all of these, except the last, the 
fruitful sources of amphibology , and doubt. This is not 
the place to enter into a discussion of the philosophy of 
language, but it was necessary to advert to the source of 
this difficulty, in order to show that from this defect in 
every language, the lawgiver could, in none, find terms 
sufficiently precise for the expression of his will, in all 
the cases which might occur. And therefore, although 
the avowed object of every legislator vras certainty, yet 
in the body of all laws, sometimes from the negligent or 
unskilful use of the language, sometimes from its internal 
defects, the legislative intent is so uncertain, that the 
chief employment of the judiciary power has been, not its 
proper function of ascertaining facts and then applying to 
tliem the provisions of a known law, but in the legislative 
task of declaring what the law is. Good laws, expressed 
in precise langxiage, would destroy this confusion of 
powers. Such laws admit of hut one interpretation, or, 
more correctly speaking, they admit of none. The. 
judiciary power has nothing to do but to ascertain facts, 
and direct the execution of the law in the particular cases 
which warrant it. But when the. fact is ascertained, and 


the question is, whether it comes within the purview of 
, a law which does, not apply to it in terms, or whether,, 
although it is. emhraced by the letter of the law, it- .shall , 
be excluded from ite operation — ^the decision is surely a 
legislative act, .because it must either, extend the . words . 
so as to embrace the ease, ox restrict them ko as tp exclude 


it, ' Bdt .the extending .a ' stathte or restriciang It is as 
, clearly a Jegislarive act ah . the passing of the 'statufe yas, ;. 
■■;'v4'’fs^i^lah,le^siatiye‘;;aCtvhh'^^^ 

;;.4 general',, one, 'hjr, .the ■ deefrihe'-pf 
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iiHt tfiit t ifittM. 'I h.if vhjt'h It i» njitti li.iiii I li* ti , (Jill 
fiijhid |t H In till cttili*, »*i iitiJ flit itiiiii i»i fid nil ‘ 

lit* llliunj iHlii intlUlKoU Mll't {i> lit 

liit4Ui'jt til’tht Kitt it iulMul , inf lit* 

fiMMtt nti tin It •4i'*ltiti\f litm Iftiii'. i'tyiii . n«*l-£t ' 

tiilk ttt‘«hitiut<ft»tii« tilt* afitl fU** ''{tun (•< 

till !a\s, «»<! liirst^t tltc urth* ir f'‘ »•* 

Ui Hititjilj* *nnissu»ns atul n't»t‘»fh riltilti* - in -t unit *. 
} kiitm that tliu inuwnvat** }a!tt»mij4** nf finin t, 

JirtH, in ■it*\(T}tl fasfti, I'nluftd tin* ti> a hmtl i»f »“ 

wiMt} nf t'Jv.m*tliniit his <H»n'»titiiti<rtii»l jwnx* is. In imh-m tin* 
h*j 4 y.itt»r has m*»jfle<‘ti*d liia, ami tlfiis tliniishfil a }t{.«i'ihh* 
cxeuhtj for this t’nmmchmeiit, anil I acknoMloilitt , that 
for the* uioftt ])art, it has hoi>n hruolrinily, or at Icist, not 
oppn-ssivt'ly ovoiviHCHl. Hut it ij. not tin* h-ss «« on 
croaidnuont lu hinglaiiil it ia part of tiu' «*oaimo« Ja^v 
that juilgos slioultl exereiat* thit. ptivrr. But that juirt of 
the roinuioH law which rojiptlato'i thi* iliatriimtion of 
fandamontal powora, i» the conatitutum ; then.'iirtX’ tlu* 


{«) lastewjss of iiihi aro toaroel j' neoiwMiiy. ** John fall aptm IVtw 
aud braisod him wvoroly,*’ If the contest ehowa that ihiy were travel- 
ling togsther in a oarr»i|^ whloh was overtamed« «« sbidt iiava one 
«8Bm» of this pbma; if ic iafiirtte tt» that ll»<y qtattwHing, w« 
have another. The i&sinnlaneiMui ojfkeration f%» mind taocm* 
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exercise of this power, is there a constitutional right, In. 
the state of Louisiana, on the contrary, it is no part of 
our constitution — ^it is expressly forbidden by that instru- 
ment If the act of declaring to be law, and enforcing as 
euch, something which the legislature has not prescribed, 
or declaring that what they have prescribed shall not 
have the force of law, under whatever pretexts such acts 
be done, be the exercise of legislative powers ; then is the 
act of enlarging or restraining the words of a statute, hy 
a constructive reference to its spirit, expr^sly forbidden 
by our constitution, which directs, both in affirmative and 
negative tenns, not only that the three great departments 
shall be kept separate, but that no person invested with 
one of these powers shall exercise the fimetions of either 
of the others. What, then, is our remedy for the evil of 
ambiguous laws? The judges cannot, as in England, 
supply it The legislature must eradicate the mischief, 
instead of suffering it to be tampered with by the quackery 
of judicial legislation. Laws must he bi’ought back to 
their original simplicity. They must be expressed in 
purer terms when the language affords them, and when 
no others can be found but such as admit of a double 
sense, they must be explained by a periphrasis, elucidated 
by examples. The exceptions intended must he stated, 
the true deductions made, and such false conclusions as 
are apprehended, expressly negatived. This is what has 
been attempted to be done by the feature in the code now- 
under consideration. If the attempt has been only 
partially successful, it cannot, it is believed, be doubted 
that the law will be better understood by this coarse ; 
because it is precisely in this way that the advocates for 
the jurisprudence of decrees contend that thi law is better 
elucidated by the court — every precedent is but an ex- 
ample — every decision it contains is a deduction ffom the 
text of the law, declaring affirmatively what is, or nega^ 
tively what is not, its intent ; and tho&e who say that 
this task'can be well performed, long after tiie law has 
been made, by judges who had no agency in making it, 
cannot deny that it may be better done at the time of 
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the l.iw UHiy lie oljscuii* : after all tia t<u« tint < in I**' 
taken, it may he haperiVet ; iifiei .ill the last** tint e,m 
he foresnt 11 , utherH willln* foumi la lia^e hem oinittMl. 
No duty of soeiety, moral or rihf'hms votihl In* }«r 
formed, if wo were tleterixU by eueh armuiueatH, Yet, 
Bfcraiij^fe oh it may apfU'ar, thie ftiHuey hae iU* i fleet, and 
we Mubmit, particularly in jurihpruilenee, to oji|ni*KHivt* 
abwrfditioR, heeaune uo remedy eau he |iro|M»»ed for 
removing them, that dooa not hoar the mark of all human 
inatiiutiuuii^ that of having sumo defect or mconvonionco 
attached to ii But, although now ia the rfmplicity of 
hss form, ttua feature ol the <^)die ta iiot esitbrely eo in aub*- 
tteae. It tehee fie ]^aee^ it % ho{>ed, 
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paiticuldr subjcjcts from geneial enactments; 
and ill a '^re it mea ^^n' suiierscdes tlie Olds's of statutes, 
AvLnse titles nji (nt to ejrjjJavi, an act entitled^ an act to 
fOii'Oid, an act In addUum to, an act to re]}Hd, an <ict,dsc., 
wove a puzzle, and the references of which, from one 
statute to another, Avere as difficult to trace as the most 
invoh’ed table of descents. 

The Intioductoiy Eeports to the several Codes of 
crimes and punishments, of procedure, of evidence, and 
of reform and prison discipline, v^hich compose this sys- 
tem, will ho found to contain a notice of the changes in 
our present law, on those subjects respectively which are 
proposed, and the reasons at large for introducing them. 
They will be longer and more argumentative, as this has 
been, than would have been necessary, if, still a member 
of your honourable body, I could meet objections as they 
are raised, and make the corrections which your superior 
wisdom would suggest, Having offered nothing Avithout 
reflection, I have reasons for all I have proposed. Many 
of them, probably, will be found insuflicient to support 
my conclusions, but those conclusions are honestly if not 
Avisely drawn, and the system which they support is sub- 
mitted in the full confidence that it will receive a fair, a 
full, and a deliberate consideration. Fair, without pre- 
judice against the repoiter for the opinions he may 
entertain on other subjects, or against his doctiines for 
their novelty; full, after a consideration of the whole 
system, and the bearing of its different parts on each 
other; deliberate, without rejecting any one provision, 
until the reasons for proposing it have been maturely 
weighed, and its probable effects calculated. A decision 
thus made must be mse, and awU doubtless prove satis- 
factory to your constituents, and honourable to your 
country and yourselves. 




INTKODUCTOKY EEPOET 

To 

CODE OF CRIMES AND PUNISHMENTS. 




INTHODUOTORV' REPORT 


TO Ttffi 


CODE OF CRIMES AND PUNISHMENTS- 


After noticing and accounting for some variations in the 
arvangcmont of tlie work from the original plan, and 
giving a slight reference to some of its leading prin- 
ciples, it is proposed in this report to review the code 
OF CRIMES AND POHiSHMENTS, examine the principal changes 
it purports to make, and offer the reasons on which they 
are founded. 

By the Report on tho Plan of a Penal Code(«) made 
in 1 S22, it was proposed to compnse the whole system of 
penal law in one code, giving a separate book to each of 
the four divisions — crimes and punishments, procedure, 
evidence, and reform and prison discipline, and to appro- 
priate another to the definition of the technical terms 
used in tho body of the work It was, however, soon 
discovered that, by this arrangement, the subdivisions 
of titles, chapters, sections, and articles, would not be 
snfiicioutly numerous for preserving order in lire distri- 
bution of each of the several great divisions ; by 
throwing them into distinct codes, an additional great 
division was gained, and an easier inode of reference 
procured. Each of those great divisions, therefore, in 
the system now presented, forms a separate code, and the 
book of definitions is a kind of appendix to all, and 
preserves the form originally given to it 


(a) Eeporfc <m the Pleia of a Penal Code, p. 9. 
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At iiuv mtitim'i im tin siitijut w» ni ni' i i'\ ili" 
ihllicult'i 111 ’ (li'.tiivcnntf tin fni» llitiuv nf }(ii<l iiu. 

11111"* jitiirit it i»ut, liii it ill j*i ml ■> '1(1 ( 

in\(''iti«ali<iii uf tilt* lai’ultii 4 of llii« luim ui tniiaj, .tn*l <*!' 
tln'ii iHual 1 tiipl«i,MiH'«t ; uiitl ttKt* UyimliitiHii iiut-! atiajit 
it Id tin* tiM* ui* uituikinil At «t» |iu«i'>luiyf jh u««nm« 
tin* M'iuriM* uj‘ juiisjinidi net', wild lumt {Mitii iiliul^t jaiml 
jun"]HUllclU*C, Midi du"! llttl lltlUll HH tU {<14 

Mill. At iiu ju'vuul liah till* }tru}4H‘""iuu f !«ai« ici'crrid 
tu, iVinn thofirctii'itl ti util tu }»u«*tu.il tuilit;s. Imi’U ihuu' 
apparent, ut jrroiiiihpfl more im{»ot{afit «ti<l l[«netida{ 
iO'mlfca, Ijpiuiud ami j^uuil iimu are (liieettn{( tlieii tima 
itiul talcnk to tlio subject , ami in the iiitellwtual cu«* 
liict wliicb this intomting discussion lias produced, it is 
biglily gratitylng to observe, t^iat the pnncipIcH which 
you nave sanctioned have been oonfimed by the beet 
opinions, and supported by the most oonctuelve argu* 
tie«£nte. Even those who dieSswee cm other iioinbi, unite 



IH' M*||I I/I ( ifVf- V\|» t'{ \JsJl\tl ^t^ ]S«} 

in tin i 4 t im nil dHCtiun> on wliMi ynn Iirnt* 

diniitd \um ctuli ti* ]« jm ji.iml ; as initilifc 

1h till \ fill!! 1 in tin* cnm insiuii** tint may Ijo 

diasni t'mta tin la, and latir thair uutiinrity ta diffia’cnt 
siann*- Tlni'. whili* all agua ilut the true tud of 
])tti.d juri'.ja iidniu e is to |)icvent fiiuies, and that the 
dactiiue of Aindntivo l.n\ is in the his^iiest; degree abhuid 
and inijast, sDiiu* insist that eiinies me to be repressed 
only i)j Uk' e\ainpIo of jmmshiuents ; otheis, that lefor- 
mation is tlio only lawfiil object. Some refer the right 
to punish to an implied contract between society and its 
membciN ; otliers, to the principle of utility alone , and 
theie aie those again who admit of no other standard 
than abhiract justice. Each of these has its partisans 
in the conflict Without entering into the abstract 
reasoning to which they lead, we may content ourselves 
with this important result . that whether the light to 
punish be fouixded on contract, or utility, or justice; 
whether the object be to punish or reform ; whatever be 
the true doctiine on either of these subjects, we have the 
satisfaction to know that, by a singular felicity, if either 
theory be light, the practical results we have diawn from 
our reasomng cannot he wrong, for all the provisions of 
our system coincide with abstract justice, with general 
utility, and with the terms of any supposable original 
contract ; and whether reformatiou or punishment be the 
true means of preventing crimes, our plan of prison 
discipline will effect the end, for it embraces both. 

If upon a cntical examination of the system proposed 
to you, it should be found to have this extraoidinary 
adaptation to principles that have been considered as 
discordant, it will certainly go far to prove that the 
theoretic disputes have turned more upon terms than on 
any real difference between them. For instance, if the 
supposed social contract ever existed, the foundation of 
it must have been the preservation of the natural lights 
of its members. And this makes it, in all its effects, 
the same as the theory which adopts abstract justice as 
the basis of tlm right to punish; which, properly defined. 
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tile :iui)jeot, in which the arguments for tiie abolition 
which have been approv'ed by this state are copied as a 
text. A .society in Paris ha,s followed , the example. 
The sev'eral periodical papers of France, England, 
Germany, and Holland are filled with disquisitions for 
the ino.st part highly apjproving of the plan of abolition ; 
but nono, as far as I have perceived, even of those who 
doubt its success, discouraging' the e’xperiment as a 
dangerous one. 

If this principle is retained in our code, it dates back 
to the vote of approval, and secures to us a name among 
nations to which our , relative population or strength 
would hot, for ages, have entitfod lis ; a distinction more 
honourable than any that -wealth or power or advance- 
ment in any other science could give -r-and I need nbt 
observe to the enlightened body I . address, how much- of 
that distinction possessed . by a ' country ; is, reflected back 


;In his' proposals, after eitmg tlie opinions of Beccaiia and Bentham, he 
adds finish these obsermtions by producing a docixmenfc the most 
recent and the most conclusive in favour of my proposition. It is the 
aoces5iion of tlie geaeral assembly of Louisiana to the pnnci[)les laid down 
by Mr. Livingston in his report. My fellow citizens will there see a 
re])ublio adopting dispositions, of which the principal one is, the absolute 
mppnssiim of the pmiuhment oj deathJ' He then gives a copy of our 
law of 1820 , the certificate of my appointment, all that part of the 
report relating to the punishment of death, and the resolution approving 
of the report. In a note on the law, he says, — Having no other object 


in this writing than to convince my fellow citizens that the abolition of 
the punishment of death woujd be a measure both useful and honourable 
for , my country, , I , have thought that this end could not be better attained 
than by making thm , acqixainted with the report of Mri Livingston, ; 


made to . the, general assembly , of . Loaisiaaa. . Louisiana is a republic, 
it is a component part of ,ah . illnstrlohs “union,, as we, form :parfc of the 
Swiss confederation 3 and the constitution of the United States, as well 
as oxtr federal .act, permits the, members to provide for' themselves the 
best kws,„ even when they differ from .those of the; other states; We 
^ tiipslatidh- of- this, report," 

. -opfibhite?, citmg tlie exaibpfe of ‘ modern 

'been ''carried, mto_-effec^., .< ;li;' 

,.f uspanyi ■ hpifer: LeopoJ,d.;> - "'S.-'; ih; 
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scarcely possible to imagine, and certainly impossible to 
trace, any other state than that of the social — it is found 
wherever men are found, and must have existed as soon 
as the number of the species weio sufficiently multiplied 
to produce it, Man, then, being created for society, the 
Creator of man must have intended that it should be 
preserved ; and as he acts by general laws, not by special 
interference (except in the cases which religion directs to 
believe), all primitive society, as well as tlie individuals 
of which it is composed, must have been endowed with 
certain natural lights and correspondent duties, anterior 
in time and paramount in authority to any that may be 
formed by mutual consent. The first of these lights, 
perhaps the only one that will not admit of dispute, is, 
as well on the part of the individual as of the society, 
the right to contmue the existence given by God to man, 
and by the nature of man, to the social state in which he 
was formed to live : and the correspondent mutual duty 
of the individual and of the society is to defend this 
right ; but when the right is given, ^e means to enforce 
it must, in natural as well as positive law, be admitted to 
be also given. If, then, both individuals and the society 
have the light to preserve their several existence, and 
are, moreover, under the reciprocal duty to defend it 
when attacked, it follows that, if one or the other is 
threatened with destruction, which cannot be averted but 
by taking the life of the assailant, the right, nay more, 
the duty to take it exists . the irresistible impulse of 
nature indicates tho right she has conferred, and her first 
great law shows that life may be taken in self-defence. 
It is true the aggressor has tho same right to exist ; but 
if this right were sacred while he was attempting to 
destroy that of another, there would be co-existing two 
equal and conflicting rights, which is a contradiction in 
terms. The right, therefore, 1 speak of, is proved ; but 
both in the individual and in society it is strictly defen- 
sive — ^it can only be exerted during that period when the 
danger lasts, by which I mean when the question is, 
which of the two shall exist, the aggressor or the party 
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place of the rule, and what is worse, an exception of 
which the possibility is doubtful. 

It may be observed, that I have taken the preservation 
of lifo as the only case in which even necessity could give 
the right to take hfe, and that for the simple reason, that 
this is the only ease in which the two natural rights of 
equal importance can be balanced ; and in which the 
scale must preponderate in favour of him who defends 
against him who endeavours to destroy. The only true 
foundation for the right of inflicting death is the preserva- 
tion of existence. This gift of our Creator seems, by the 
universal desire to preserve it which he has infused into 
every part of his animal creation, to be intended as the 
only one which he did not intend to place at our disposal. 
But, it may be said, what becomes of our other rights 1 
Are personal liberty, personal inviolability and private 
properly to be held at the will of any strong invader ? 
How are these to be defended, if you restrain the right 
to take life to the single case of defence against an attack 
upon existence 1 To this it is answered : Society being 
a natural state, those who compose it have collectively 
natural rights. The first is that of preserving its exist- 
ence ; but this can only be done by preserving that of 
the individuals which compose it. It has, then, duties 
as well as rights ; but these are wisely ordered to be 
inseparable. Society cannot exert its right of self-pre- 
servation without, by the same act, performing its duly 
in the preservation of its members. Whenever any of 
those things which are the objects of the association, hfe, 
liberty or property, are assailed, the force of the whole 
social body must be exerted for its preservation ; and 
this collective force, in the case of an individual attack, 
must, in ordinary cases, be sufficient to repel it without 
the sacrifice of life ; but in extraordinary cases, when the 
force of the assailants is so great as to induce them to 
persevere in a manner that reduces the struggle to one 
for existence, then the law of sdf-defence appliea 

But there may be a period in which inffividual rights 
may be injured before the associated power can interfere. 
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mast be only while iho attempt is making, and when 
there is no other means to defeat it. And it is in that 
sense only that I understand the word so often used, w* 
often abrraod, so little understood, neismitij. It exists 
between nations during wax ; or a nation and one of its 
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componeat parts in a rebellion or insurrection ; between 
individuals during the moment of an attempt against 
life, which cannot otherwise be repelled , but between 
society and individuals, organized as the former now 
is, with all the means of lepression and self-defence at 
its command, never. I come, then, to the conclusion, in 
which I desire most explicitly to be understood that, 
although the right to punish with death might be 
abstractedly conceded to exist in certain societies, and 
under certain circumstances, which might make it neces- 
sary ; yet, composed as society now is, these circum 
stances cannot reasonably be even supposed to occur — 
that therefore no necessity, and, of course, no right to 
inflict death as a punishment does exist. 

There is also great force in the reasonings which have 
been used to rebut that, which founds the right to talce 
life for crimes on an origiaal contract, made by indi- 
viduals on the first formation of society. First, that no 
such contract is proved, or can well be imagined 
Secondly, that if it were, it would he limited to the 
case of defence. The parties to such contract could only 
give to the society those rights which they individually 
had ; their only right over the life of anotlier is to defend 
their own ; they can give that to society, and they can 
give no more. In this case also, therefore, the right 
resolves itself into that of doing what is necessary for 
preservation. The great mquiry then recurs — ^is the 
punishment of death in any civilized society necessary 
for the preservation either of the lives of its citizens 
individually or of their social collective rights 1 If it 
be not necessary, I hope it has been proved not to be 
just j and if neither just nor necessary, can it be expe- 
dient ? To be necessary, it must be diown that the lives 
of the citizens and the existence of society cannot be 
preserved without it. But can this be maintained in the 
face of so many proofs 1 Egypt, for twenty years, during 
the reign of Sabaco (tt) — Borne, for two hundred atid 


(rt) Diod. Sioabtis. 
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one government had abandoned, and the other had not 
yet established its authority, there "was not, I believe, a 
single instance of murder, or of any attempt to destroy 
the order of society ; so that one argument or the other 
must be given up. Either the Spanish laws existed, or 
we ourselves furnish a proof that a nation may exist, in 
peace, without the punishment of death. Societies have, 
then, existed without it. In those societies, therefore, it 
was not necessary. Is there anything in the state of ours 
that makes it so ? It has not, as far as I have observed, 
been even suggested. But if not absolutely necessary, 
have its advocates even the poor pretext that it is 
convenient; that the crimes for which it is reserved 
diminish under its operation in a greater proportion than 
those which incur a different punishment ? The reverse 
is the melancholy truth. Murder, and those attempts 
to murder, which are capitally punished, have increased 
in some of the United States to a degree that not only 
creates general alarm, but, by the atrocity with which 
they are perpetrated, fix a stain on the national character 
which it will be exiremely difidcult to efface. I might 
rely for this fact on the general impression which every 
member of the body I address must have on this subject; 
but as the result is capable of being demonstrated by 
figures, I pray their attention to the tables annexed 
to this report, in which, althoigh they are far from being 
as complete as could be wished, they wiU see an increase 
of those crimes that demonstrates, if anything can do it, 
the inefficiency of the means adopted and so strangely 
persisted in, of repressing them. The small number 
of executions compared with the well authenticated 
instances of the crime, shows that the severity of the 
punishment increases ihe chance of acquittal; and the 
idle curiosity which draws so many thousands to witness 
the exhibition of human suffering at the executions; 
■(ih© levity with which the spectacle is beheld, demon- 
strates its demoralizing and heart-hardening effects; 
while the crimes committed at the very moment of the 
example intehded to deter from the commission, shows 
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of the crowd who left his residence expressly to witness 
the execution t and to take away all doubt that the 
Gassette account was not exaggerated, that he has since 
been convicted of the murder. 

I pray the advocates for tliis punishment to reflect on 
this example, to recollect that, detailed in my former 
report, of the sale of forged notes in the chamber where 
lay tlic coi'fwe (a) of him who was that day executed for 
a similar olfenco. I ask them seriously to ponder on 
them, on the numerous other instances of a like nature 
that must occur to them, and then to say whether they 
can believe the punishment of death an efficient one for 
murder. Tlie mo.st serious and intense reflection has 
brought my mind to the conclusion, not only that it fails 
in any repreasive effect, but that it promotes the crime. 
The cause it is not very easy to discover, and still more 
difficult to explain ; but I from effects— and when. 

1 see them general in their occurrence after the same 
event, 1 must believe that event to be the efficient cause 
wMch produces them, idthough I may not be able to 
trace exactly their connection. This difficulty is particu- 
larly felt in deducing moral effects from physical causes, 
or arguing from the operation of moral causes on. human 
actions. The reciprocal operations of the mind ahd body 
must always be a mystery to us, although we are daily 
mtnesses of their effects. In nothing is this more appa- , 
rent, or the cause more deeply hidden, than in that pro- 
pehsity winch is produced on the mind to imitate that 


following circamstiance, which I find stated 
at a piihiio in Bonthamptpn, in England, as having 1)6011 domed , 

; '.bj*' Mr. ^ a;strongoy ew'i— ‘ ' 

, ; An ;Irabman^ 'found of issuing 'foygedhaufe notes, was „ ' 

Otttedj nmd. his, body .delivered ,tp Jua family* .his widow was . 

j^men&g oVey the ooijse, h, young inanicame to her. “to' piii’Phase 

yie knewMk businoj^^/forgettir^^^ ■ ; 
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to pursue the most dangerous trades , to undertake the 
most desperate enterprises, for the most trifling considera- 
tions, While there is a chance of escape, the happy dis- 
position of our nature makes us always believe it will be 
favourable to us. We seize the ceitain enjoyment that 
is ofibred by glory, by profit, or even by convenience, and 
we tiust that we shall escape the uncertain danger. If 
this is acknowledged in the common pursuits of hfe, why 
should it be denied in the rarer instance of crime ^ The 
great error of our laws is, an obstinate refusal to con- 
sider an ofiender against them as moved by the same 
impulses, guided by the same motives, with the rest of 
the community ; refiising, in short, to consider him as a 
man. They suppose him a demon or an idiot, and their 
provisions are, accordingly, for the most part calculated 
for a being actuated by perversity too incorrigible to be 
amended, or by folly incapable of puisuing his own 
happiness when the path is pointed out. If we, on the 
contrary, were to frame our laws for man as he is, should 
we consider that the threat of death would be an eflScient 
restraint to him who, before he commits the crime, takes 
every measure that prudence can dictate to avoid dis- 
covery , and who, after that, calculates on the proverbial 
uncertainty of the law j while many of us are not deterred 
by a risk which wo cannot flatter ourselves to avoid, for 
a trifling gain or a momentary gratification. Yet it may 
be said the good citizen incuis the risk of death, but not 
of death in such a form j he would not, for the gratifica- 
tion or reward you speak of, incur the slightest risk of 
infamy, although the greatest that can be presented of 
honourable death does not affiight him. This is most 
true, and this is most conclusive in the argument. It is 
not death, then, that is feared ; it is death with ignominy. 

Barizrata li^ the bsau iSkoH of a ]>iiate \ Ibnt the sane contempt of death 
fa fimmd, in a less degree, perhaps, to animate other fteebooters— witness 
the cool reply of one of ihiem to a feUow-snfferer on the wheel Why 
do you mi&e all this noisej (said be), did you not know ftat in our 
ptofesetioift we ware tol^ect to one malady mow than the rest of the 
world f" 
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poisoner! cup ? We are accordingly told, expre&sly, that 
the$o laws were aholished, not by a formal decree, but by 
the tacit and unrecorded consent of the Athenians (a). 
I make no quotations from modem writers on penal law 
to this point, for there is not one who has not given his 
testimony m favour of the position I have taken ; and 
yet, by a most singular incongruity, each of them has a 
favourite crime to ivhich he thinkb it inapplicable. 

Tins is not an essay to prove the inutility, the danger, 
and, if those are admitted, the crime of employing the 
punishment of death. Such a work would require a 
methodical arrangement, and a research into the first 
piinciples of penal law, which cannot be expected from 
a naore explanatory report, in which heads of argument 
are suggested without much order and with little deve- 
lopment, leaving to the enlightened minds to which they 
are addressed the task of pursuing, to all their con- 
sequences, the topics which are raised for consideration. 
With this understanding, I shall add a few more 
reflections on this subject, so interesting to our best 
feelings. 

All nations, even those the best organized, are subject 
to political disorders, during which the violent passions 
that are excited avail themselves of every pretext for 
tlioir indulgenco ; and parties, animated with the rage of 
civil discord, mutually charge each other with the worst 
intentions and blackest crimes ; but even in tho hottest 
warfare of party rage, the destruction of a rival faction or 
a dangerous leader is seldom attempted but by the 
imputation of some crime ; new laws axe not made on 
such occasions, but the existing laws are perverted and 
misapplied ; new punishments are not invented, but 
those already known are rigorously enforced against 
the innocent This is the usual state of things in all 
intestiae commotions, and even after they have assumed 

(a) Draoonis leges, ^uoniam videbaatur impendio Aoertiares, non 
deoreto jaswqne, sed faeito illitoatoquo AtiemenBium oanaeBsn, obhter- 
ato sunt ” — A^tm GeUm, 1. 3, o. 18. 



INTKOSU'CTailY nEI*nR'}' TO 



ihf slia])C; of <nvil wrtr. awomputued i>y oil its liyrrorfi, 
tlsosf! ■\viio do not fall in tho lioid arc d i,j mnw- 

likii,; a trial Ijuf fi c their lives ojv siu rifs./ed. Mnnlcr, 
on those occa4on«, array.'? itself in thp erjoine of 

jti.stke, t’overa itself with her rriW>, iHotuir- ht-r siM.-nti 
seat, horfttws Ikt holy lainjrnritjf'’} .'rdoja;» h*:'r f'a'W', ealls 
its initjuitnus setiti-nm tho «.f flu» htw ; tind 

even when it streteh.js forth ita hlo.Hiy hand for vsecu- 
tion, it wields her o-wii weai'otii, nnd iudiets on the 
innwjent vietirn no other |»unisltnH-ni than that which 
previous laws had provided for oniJt. 

Thi.s is ii4?ccssiry, is iimvituhln, in of elvil tlisenrd. 
Wiratevur may he the projects of mif'rineipkd lofniera, 
the people who compose their party and their strength 
must, ho made. t» holieve that those to whom they jidlmre 
are the friends and supj:a*rters of tin; laws, lunl the.ref«»r« 
HO violent open disregard of naiahli.shftd tomH would ho 
tok'iukd, even wlieru tin* fcijsrntial.s of Justiei? urn violatod j 
to U»« souses, the suhstiunn; of jnstSce h,i iho 
nrtderatoJtUng ouly—this htsi mny hr pm vei'tod l>y the 
paastona or jtapoJM?d oii hy fidaeluwd in fact, or saipld^try 
in ^ftlljuiwtmt.f-hufc the oyes iiiwl'ears ^ndyare necesmry 
to ohberyo a vudafrort of form. Irt the tinwa f have 


finppoaed— and tlusy may atitici onr ennutry they havo 
id! othora^ii isi of isiportanee to aancthin no penalty that 
f^y be uaed to the destruction of your best ritaena ; they 
Alia tbd mo^obnosuons to all, parties; not |mrhtking the 
vtoii^cf) of either, /^ey are auepectod by boUt, and 
beopme ibe Hrat viotiine ; and new baa miy royol utboary 
; or i»edo«s storm d^Iat^ any land, witliaufc. die Idsa of 
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they may feel as a national disgrace. I dwell upon thia^ 
because I deeply feel its force. 

History presents to us the magic glass on which, by 
looking at past, we may discern future events. It is folly 
not to read ; it is perversity not to follow its lessons. If 
the hemlock had not been brewed for felons in Athens, 
would the fatal cup have been drained by Socrates ? If 
the people had not been familiarized to scenes of judicial 
homicide, would JPrance or England have been disgraced 
by the useless murder of Louis or of Charles ? If the 
punishment of death had not been sanctioned by the 
ordinary laws of those kingdoms, would the one have 
been deluged with the blood of innocence, of worth, of 
patriotism, and science, in her revolution ? Would the 
best and noblest lives of the other have been lost on the 
scaffold, in her civil broils ? Would her lovely and 
calumniated queen, the virtuous Malsherbes, the learned 
Oondorcet— would religion, personified in the pious 
ministers of the altar— courage and honour, in the host 
of high minded nobles — and science, in its worthy repre- 
sentative Lavoisier — ^would the daily hecatomb of loyalty 
and worth — would all have been immolated by the stroke 
of the guillotine ; or Russel and Sidney, and the long 
succesmon of victims of party and tyranny, by the axe 1 
lie fires of Smithfield would not have blazed ; nor, after 


the lapse of ages, should we yet shudder at the name of 
St. Bartholomew, if the ordinary ecclesiastical law had 
, not usurped the attributes of divine vengeance, and by 
the sacrilegious and absurd doctme, that offences against . 

: ihe deity were to he punished; with deatii, ' given a pre-? 
textto these atrocities. Nor, in the awfiri andmyste^ 

■ i scene; ph Mount Calvary, wonid; i^t; agony, have, bean , 
Min ted j ff by the dariy sightof the, c m instru-, • 

liineht' of justice, the Jews had been prepa^^ tp.nimke 
; ;; J0^eof;theh:saorhe^phs;^ But'^hern ,ii, ho' ,6nd\':of'v';: 
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jtatnots, licroefi and luurt^'rs, siHTitii.-tti by it-s invji fmy. 
Every age has had its annals itfbiMnd. 

But nt,»t ti» r!>wrt t*'t the danger »»{* the esawiiles in 
til, fins uf ti’fiuhlf* iHi<l disseiisitui, jHlvert uncH m>m‘ t.i,i that 
which was Ihrmerly urged, and Ui which 1 lunsl again 
herefiifer return — that which uttend.s its regtd.ar la’aerieif.* 
in jM^aco---the iitciurdialth'' nainn? uf this iiiinislnneut, 
when error, po|adar lue/judiee. or ful-i' nr nnVhdif U tesfi- 
ttioiiy, lifts eatJstfd its ijiflictitUi tt> hu (‘fd< retl tjjwtii th« 
innciceut ; aieasc hy no means <>!' «*,» rare oceyrrenco an 
may l*a iuiagined. It is liot ijttendtrti n» tmter !«t<» a 
detail c,if thttse which 1 lum* myst;if tatiietfttal ; they are 
not- few, althfUigls tiiwty innst ra'cessarily hear a siiiail pro- 
portion to thosii whieh were not wiihiti iny re;seh. 'J*h*» 
author of a hook iif high (o) authoiity on eviticacfo, has 
hrotight t«>gi*ther several eases which are wtrli }a<tht.!nf,»* 
ffited. In l''rniH'c>, in tht; sliort spfice of one year, I liave* 
gatlufred front *!»:> pnhlie pjipers tlniiscvcM eases ocrniTed, 
in wliich persons t;oiidw«ned to ilttfdh !*y tlte priinary 
courte and ttssiaieK, hsivo, heon aci, putted hy llic hentetitfo 
of a sv>f«?riw tribrtmd on a reversal of ijm wciitoua? 

In other of our vuiiou the-stt tTiisesare notutictuumon. 
With us the orgahiiaatioii of our courts pniVoniH the cor- 
rection cif any emif* either in law, or i« fuel, hy a 
tsaijeripr trihuhal, But every where it is inntter of sur- 
prise that any cases s^hpuM be djjKeovered itf thmr fatol 
mistakes. : The unfortunate subjects of thoiu *11*0, for tlie 
most friendk’Si ; generally their iivos must have 
been vicious, or suspicion would not have fastened t»n 
them j and men of good dianicter aometitnes tlrink It di«- 
i^ufcftble to show an interest for sotdimcm,: or 

info thkdrtm^ their Tliey are 

'by ;i^eir:: "coiohexipi^ -if ; th^y Mye_;;iuiy frtenda 
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they have none. They are condemned — executed — ^for- 
gotten ; and in a few days, it would seem, that the same 
earth which covered their bodies has buried all remem- 
brance of them, and all doubts of their innocence or guilt. 
It is, then, not unreasonable to suppose, that many more 
such cases have existed than those that have fortuitously 
been brought to light (a). "Would you retain a punish- 
ment that, in the common course of .events, must be 
irremediably inflicted, at times, on the innocent, even if it 
secured the punishment of the guilty ? But that is far 
from being the effect "While you cannot, in particular 
cases, avoid its falling upon innocence, that very cause. 


(a) Let me give the substance oi this objection to capital punishment 
in the words of a man to whom the science of legislation owes the great 
attention that is now paid to its true principles, and to whom statues 
would be raised if the benefactors of mankind were as much honoured as 
the oppressors of nations ; — The same objection,** he says, lies against 
all afflictive penalties, that they cannot be remedied, but they may be 
compensated. For death alone there is no resource. There is no man, 
ever so little versed in criminal procedure, who does not feel a kind of 
terror, when he thinks on how slight a circumstance the life of a man 
under accusation for a capital crime, depends, and who does not recollect 
instances in which individuals have owed their lives to some extraordi- 
nary circumstance, accidentally brought to light at the critical moment 
of danger. The chances of danger are, without doubt, very, different, 
according to the different systems of procedure . , . hut are there any 
judiciary forms, which can guard, in perfect security, against the snares 
of falsehood and the illusions of error ? iJiTo ! absolute security is a point 
of perfection which may be approached much nearer than has yet been 
done without reaching it j for witnesses may deceive, or be deceived ; 
the nimiber of those who testify to the same fact is not an infallible 
: safeguard ; and as to proofs which are drawn from circumstantial facts^ 
circumstances tli^ moat conclusive^ in appearance--rthose which it would 
seem impossible to explmn, but on the supporition of guUt— even these 
may 136 the effect of chance, or of precpiieerted circumstances, arranged 
by interested persons. The only proof which would appear to bring 
complete convictionj the. £ree cobfessibn. of the accused, besides J its beihg 
;;yn^y :rate,;do§s not always give absolute certainty— since have beeh' 

ibe"' ciBLse'''df. witchcrkfb,'. to- cbnfess'' 

Vas : impossible •■to , commit. ^ Those ndt , 

. ifeple :pds8iMliti^ 

.these :TOtv?>.%r 
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as it has been abandoned in all others, the serious 
inquiry presents itself, why it was retained in these, or 
why abandoned in the others 1 Its inefficiency, or some of 
the other objections to it, must have been apparent in all 
the other numerous offences in which it has been dis- 
pensed with, or it would certainly have been retained or 
restored. Taking this aeknowleged inefficiency, in the 
numerous cases, for the basis of the argument, let us 
inquire whether there is anythhig which makes it pecu- 
liarly adapted to the enumerated crimes, which it is 
unjust or inexpedient to apply to any of the others ? We 
have three modes of discovering the truth on this sub- 
ject : by reasoning from the general effects of particular 
motives on human actions ; by analogy, or judging from 
the effects in one case to the probable effects in another ; 
or by experience of the effect on the particular case. 
The general reasoning upon the justice and efficacy of the 
punishment will not be repeated here, but it is referred 
to as being conclusive as to all offences, and admitting of 
no exception that would apply to murder, or either of the 
three other cases in which our laws inflict it. If we 
reason from analogy, we should say the only argument 
ever used in favour of death as a punishment is, that the 
awful example it presents will deter from the commission 
of the offence ; but by your abandonment of it in all 
cases but these, you acknowledge it has no efficacy there. , 
Analogy, therefore, would lead us to the conclusion that, 
if it was useless in the many cases, it would be sd in the 
few. But it: is acknowledged that no analogy, or any 
other mode of reasoning, no theory, however plausible^ 
ought; to influence, when cbntradicted by , experience.. 
Tfou have tried this remedy, and found it ineffectual .1 ■ 
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years’ experience (during which there was not a single 
conviction, and as far as is known, not a single indict- 
ment under the law which denounced imprisonment as 
the penalty) ought to have convinced us, that the severei 
punishment was not necessary, while the two convictions 
which so soon succeeded the promulgation of that law, 
are strong testimony that the punishment of death is 
not an effectual remedy for the evil As to rape, that 
its rare occurrence is much more properly to be attri- 
buted to the manners of the age than to any fear of the 
punishment annexed ; for if that were the efficient cause, 
we should certainly find it at least as powerful in the 
case of murder, a crime to which the offender is not 
stimulated as in the former case, by the strongest sensual 
appetite. 

Besides, this is not the strong hold of those who argue 
in favour of capital punishment. Didven fi’om every other 
ground, they defend it as peculiarly applicable to the case 
of murder. The slow abandonment of it for other 
offences, is a proof of the gradual advance of true prin- 
ciples, and the pertinacity with which it is adhered to in 
this, shows the force of early impressions and inveterate 
prejudice, even in the most enlightened minds yet that 
prejudice must in time yield to the evidence offered by 
the practical results which have attended this infliction — 
results which show, almost to demonstration, that the 
public exhibition of homicide, directed hy the sacred voice 
of the law, so far from repiessing, does but encourage it, 
in private quarrels. It is commonly advocated on the 
principle of vindictive justice (a), and can be, with a due 

(a) I had once a conversation with an exalted magistiate, a man of 
higl^attainmentfe and great liberality, on the abolition of this punish- 
ment. He acceded to the propriety of the measure, in all oases but 
murder ; because of tbe difficulty of keeping the offender, and the severity 
of solitary confinement, which was proposed to substituted But 
when these two objections were, as I thought, satisfactorily answered, he 
replied by one of the exclamations used in the text, and added, very 
frankly—*'' I must confess that there is some little feeling of nmnge at 
the bottom of my opinion on this subject.*^ If all other reasoners were 
equally candid, there would be less difficulty in establishing true 
doctrines. 
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prove ofl'eelual ? If you aiean ho eftectuai ab to eradicate 
the eiiiue, I answer, iSlo ! But I am as sure as experi- 
enee and uiuiloi»y, uud rcasonins^ united, can make me, 
tlicit it AAill ho more eflectual. What is it we fear ? Why 
do v,o hesitate { iTou knovA, you cannot deny, that the 
fear </f the oullows does not restom from murder. Wo 
have seen a deliberate murder committed in the very 
ciowd assembled to enjoy the spectacle of a murderer’s 
death ; and do wo still talk of its force as an example ? 
In defiance of your menaced punishment, homicide stalks 
abroad and raises its bloody hand at noon-day in your 
crowded streets ; and when arrested in its career, takes 
shelter under the example of your laws, and is protected 
by their very seveiity, from punishment. Try the efficacy 
of milder punishments ; they have succeeded. Your own 
statutes, all those of every state in the union, prove that 
they have succeeded, in other offences ; try the great 
experiment on this also. Be consistent ; restore capital 
punishments in other crimes, or abolish it m this Do 
not fear that the murderers from all quarters of the earth, 
seduced by the mildness of your penal code, will choose 
this as the theatre of their exploits. On this point we 
have a most poisuasivo example. In Tuscany, as we 
have seen, neither murder nor any other ciime was 
punisiied with death, for more than twenty yeais, during 
which time we have not only the official declaration of 
the sovereign, that “ all crimes had diminished, and those 
of an atrocious natuie had become extremely rare,” but 
the authority of the venerable Franklin, for these con- 
clusive facts; that in Tuscany, where murder was not 
pimished with death, only five had been committed in 
twenty year’s ; while in Borne, where that punishment is 
inflicted with great pomp and parade, suft/ murders were 
committed in the short space of three months, in the city 
and its vicinity (a). “ It is remarkable,” he adds to this 

(a) Tf over any plnl<»ophy deaerved the epithets of useful and practical, 
it was that of Dr. Franklin. His opinions must have weight, not only 
ftom hjs character, but from the simple, intelligible leasonmg by whiik 
they are supported. What says this venei-able and iireproachahlo 
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One argument, the ferocioiiB character impressed on 
the people by this piuiisliment, >,Thicli was insisted on in 
the first report, has been so strongly illustrated by a 
subsequent e^-ent in Pennsylvania, that I cannot omit 
stating it After the execution of Lechler had gratified 
the people about York and Lancaster with the spectacle 
of Ins death, and had produced its proper complement of 

answered. In confinement he may he reformed ; end if this should prove 
impracticable^ be may be restrained for a tern of years that will probably 
be co-eval with his life» 

There was a time when the ptinishment of captives with death or 
servitude, and the iadiscriminate destruction of peaceable husbandmoi, 
women, and cbild 2 ?en, were tboiight to be essential to the success of . war^ 
atid'the safety of states. , Bat experience has taught us that this is not 
the case; and in proportion as humahity has triurapbed over these - 
maxims of false policy, wars have been less frequent a^d teiribl^ and ' 
nations have enjoyed longer intervals of internal , tranquillity. The virtues, 

, ! are ali parts of a oireW. * Whatever is humane, is wise ; whatever is wise,; , 
and is , wise,; just, afid hutiiane,, will, be found to be the 

>true inter^t;of states, whether criminals or foreign enemies are the sub* ^ 
!ject , of their legislation. 

For the honour of humanity it can be said, that in every age and 
country, there have been found persons in whom uncorrupted nature baa 
triumphed over custom and law. Else, why do we hear of houses being 
abandoned near to places of public execution ? Why do we see doors 
and windows shut the days and hours of criminal executions ? Why do 
we hear of aid being secretly affbt^ed to criminals to mitigate or elude 
the severity of their punishments ? Why is the public executioner of the 
law a subject of such general detestation? These things are latent 
struggles of reason, or rather, the secret voice of God himself, speaking 
in the human heart, against the folly and cruelty of public panisb- 
ments. \ 

shall conclude this inquiry by observing, that the same, false 
religipn and philosophy which once kindled the fire on , the altar of per- 
secution, now dooms the criminal to public . ignominy and , death. In, 
proportion as the principles bf philosophy and Christianity are under- , 

> stood, they will agree in extinguishing the one and destroying the other., ; 
If these principles continue to extend their influence ,tipon goyerament; 
^fiiey have, done for some time past, f canuotibdp .enteriaining a hope, , 

, not''. very.' .distant, 'Wheh the./ gallowses, '.'the .jj^iqryj the’:;; 
et6e|i^,./tha whipping-post, and tie wheel-barrow "‘ (th e Of • 

pub]hc;punfchm^t)i, will be cohnected with the history \ 

'■'the; tho' barbarity, o£ ;ages 
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pJCAeil, (I piMtil'. (»u e ii‘umst.ui''c " iKtilly <mt of the 
pnwf'i 1 or tlu jniliiO to ibios( e or eontiol ; 

hut !)\ tla in luli* ii •> of ijUki fu’iin'j, ovuy oood end 
of jiunishiui'nl r iotdlr (kloiifet d 

1 cuinol f oU4lit not, to dismi^>!. this subject without 
oncj nioio pus . hit mi the most serious consideration of 
th(‘ li i>isluure an anjniuent which every new view of it 
convinces me iiu]>oituit, and, if we listen to the 
voice of conscience, conclusive’ the irremediable nature 
of thi> punishment. Until men acquire new faculties, 
and are en.ibled to decide upon innocence or guilt 
without the aid of fallible and corruptible human 
evidence, so long will the risk be incurred of condemning 
the innocent. Wore tbo consequence felt as deeply 
as ii ought to be, would thoie bo an advocate for that 
punishment, which, applied in such case, has all the 
consequences of the most atrocious murder to the inno- 
cent sufferers — worse than the worst murderer * He 
stabs, or strikes, or poisons, and the victim dies — ^lie dies 
unconscious of the blow — witliout being made a spectacle 
to satisfy ferocious curiosity, and without the toiture of 
leaidng his deiirest fi lends doubtful of his iunocenoe, oi 
seeing them abxndon him undei the con\iction of his 
guile ; he dies, and his death is like one of those 
inevitable chanres to which all mortals aie subject , his 
fimily aie dklro-ssed, but nat dishonoured, hio death is 
lajnontel by his friends, and, if his life deserved it, 
honoured by bi . co intiy But tlie deith inflicted by 
the law^, the murder of the innocent under its holy 
forms, has no such mitigating cheumstances. Slow in its 
approach, uncertain in its stroke, its victim feels not only 
the sickness of the heart that aiises fiom the alternation 
of hope and feai, until his doom ij pionounced, but when 
that becomes inevitable, alone, the tenant of a dungeon 
during every moment tliat the cruel lenity of the law 
prolongs his life, he is made to fool all those anticipa- 
tions, worse than a thousand deaths. The consciousness 
of iunocoiice, that which is our support under other 
• misori^, is here converted into a source of bitter anguish. 
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rw^HmijUIu til ihcir f until ti,, till 11 «mii .i 'ci- ttcl il'ur 
(lull, Tkf''i' humus nut uuU liu» h ♦} j i «uJ Imt tlcv 
inuHt Ir‘ lojiuntiil (!u kium uiu-i will |uui|<if* tin 
Kamu (*li<’i’tH, Thu imiiHtut hin suthMi tii •h.ii{i ut 
thuj<niit\; ihu umoi'uiit \vi!l siilhi \V» Kiiun it Tiiu 
horiihlo ttufh nittrus its in thu ran. Wu iltri' nut tUiiv, 
and eaimut u\nilt* it. A wuul, wUih it ihu iiiiiu* 
eeati, will bw'Uw tin* {uiiithhiiiunf uf thu ffiiittii, .uul hImiII 
we heaitatf* to pninoutiuu it { .Shull au uuiitunt uiunulm 
witii our own iniagitiud exemption from tlui. fate, and 
shut our <»r» to the criea of ju'itiuu und Immaaityt 
Shall ” sensibility" (as lias Iwen fboty olmsrvetl) "sleep 
in the lap of loxaiy " (a), and not awake at the wiee of 
wretehedn^ ! X UTge point with more oarn«8tiios% 

(a) PrtfMipkH i># Pii«ai f*m. 
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I A^iliitbM'il more tlian one condemnation 
f.dbo c(«i‘'tiu(’fcnms of law, oj peijured, or mistaken 
testimony ; si-nteucos th.it would now ha\o boon reversed 
if the untorfcuii.ite sufibiors woi’e within the reach of 
nu'icy. 1 liavo boeu, in the gloom and silence of the 
dungeon, the deep concentrated expression of indignation 
which loutended with giief ; have heard the earnest 
assoveiations of iimoeence, made in tonob which no ait 
could imitate ; and listened with awe to the dreadful 
adjuiatiou, iiomod forth by one of these victims with an 
energy and solemnity that seemed supezhuraan, summon- 
ing his false accuser and his mistaken judge to meet him 
before the throne of God. Such an appeal to the high 
tribunal wliich never errs, and befoie which he who made 
it was in a few hours to appeal’, was calculated to create 
a belief of his innocence ; that belief was changed into 
certainty , the peijury of the witness was discovered, and 
he -fled fiom the infamy that awaited him ; but it was 
too late for any other effect than to add one more 
example to the many that preceded it of tho danger, 
and I may add impiety, of using this attribute of the 
divine power, without the mfalhbility that can alone 
properly direct it. And this objection alone, did none 
of the other cogent reasons against capital punishment 
exist, this alone would make me hail the decree for its 
abolition as an event, so honourable to my country and 
so consoling to humanity, as to be cheaply purchased by 
the labour of a life. 

I cannot quit this part of the subject without sub- 
mitting to the geneial assembly the opinion of one 
whose authoiity would justify an experiment even more 
hazardous than this, but whose arguments aie as con- 
vincing as his name is lespectable They are not the 
opinions of one whom the cant which is used to cover 
the ignoiance of the day would call a iheorist, but of a 
mfl.n whose whole life was spent in the useM and honour- 
able functions of the highest magistracy, whose name is 
always mentioned with reverence, and whose doctrines 
are quoted as authority, wherever the true principles of 
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coinjwtHtiio, *riu'i(* »wr I itmi ' *u* jii*iiiM«4 by j[Mll*<»tih’ii 
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ouifht ho {/rev^md the life of a 

ilou) ui (i(]rf5 >1 u.( • ♦ iitidt (I t(» a i/mja Itoiiourablc mom- 
pMist' llnu tit rljiiiiu vdilit r w 1ji> \ fiit'iRd his own hj 
fir-.! tiiuuntiiii* t’u* hu'it'h The fuie w.i' jiiefeurd to tlxe 
muial fitjun. Tin l{ouiui«., dunui* the host period of 
tlieii liisioiy, icdufi'd thi" aholiiion to ]>rarti( e. "Far,’’ 
.said tlioir i'll., it orator, oiidoavouiing in a corrupted age 
to restore the tiachut fooling on tho ‘-uhjoct, "far (a) 
from us bo the punislmient of death — ^its ruinislere — ^its 
iastnimc‘iit'5. lloiuove tliora, not only from their actual 
operation ou our bodies, but banish them from our eyes, 
our eai's, our thoughts j for, not only the execution, but 
tho apprehension, tho exi,stonee, the veiy mention of these 
things is disgraceful to a freeman and a Komau citizen.” 
Yet the Bomans were not Tery remarkable for a pusil- 
lanimous fear of doatli. In tlie ag’e of which I speak, 
they did not want the excitement of capital punishment 
to induce thorn to die for their country. On the contrary, 
it might, perhaps, be plausibly argued, that the servile 
disposition, which disgraced the latter ages of tlie re- 
public, was in some measure caused by the change, which 
made tho sacrifice of life the expiation for crime, instead 
of the consummation and proof of patriotic devotion. 

Conscious of having been guilty of much repetition, 
and certain that I have weakened, by my version of 
them, arguments much better used by others, I am yet 
fearful of having omitted many things that might have an 
effect in convincing any one of those to whom this report 
is addressed. The firm religious belief I have of the 
truth of the doctrine I advance, contrasted with the 
sense of my incapacity to enforce it upon others, must 
have produced obscurity where the interests of humanity 
require there should bo light, and confusion where the 
performance of my great duty demands order. But the 

(flp) Oarnifex et abduetio oapitis, et nomeu ipsuni criici^ absit, non 
modo a corpora civium Bomaaoiiim bed etiam a cogitatlone, ocuJie 
aiinbus — bariim ehara omuinm reinm non bolum even few'* atqur peipe^io^ 
Bed etiam conditio, expeocatio, meutio ipaadomqite, indigaa wr© Boinano, 
atque homine libero &$t^Cmro pro Jiabmo^ 
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further to secure the indigent from ruin, and at the same 
time to provide for his punishment; where there is no 
property, the fine is to be commuted into imprisonment, 
calculating one day for every two dollars (a) of the fine, 
limiting it, however, so that whatever may be the amount 
of the fine, imprisonment shall not exceed ninety days. 
Fines are also rendered more equal, when inflicted for a 
breach of oflScial duty, by apportioning them to the 
amount of official emolument. There are also general 
rules, intended to impress on the mind of the ju%e the 
principles by which he ought to be guided, in the exercise 
of the discretion vested in him by the law. These will be 
found in the Code of Procedure, and the reasons for those 
directions in the Introductory Report to that Code. 

The collection of fines is regulated by the same rules 
which govern executions in civil cases; giving to the 
state no preference over other creditors, but from the 
time of registering the order imposing the fine. 

Considering fine as a personal punishment, the death of 
the offender operates as a discharge at any time befoi-e it 
is paid. Any other arrangement would make it operate 
as a partial forfeiture upon his heirs. 

Forfeiture and suspension of certain civil and political 
rights are also punishments inflicted by the code. They 
are applied chiefly to misdemeanours in oflfice, and to such 
offences as show the want of the proper qualities to per- 
form the duties which are required by them. These are 
spamgiy inflicted, ; because, if;, too frequent, it would 
create a body of men in the community discontented wiih 
their situation and ready to promote aaay viplent ohaj^e. 

A mATig the civil lights, howeyer, Fhich are forfeitable, , 
is not found that of testifying. The reasons of ihaking ■ 
this change, are set forth at some lOhgth m, the Introi , : 

; 4uctbiy '. Report ,to- t^^ Rvidbnce,, l^ere it w^ . 
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the guilt wiu* luim* niulily impn vmhI mi tin- nmi<l, A 
refcreiiPH tu the riileH fur iiiiikinif ihi*«i ,»ji|>tiHiniiiii**iit*i 
will cuahlu tin* gi*m*!iil aMiniiliIy t«» juilg** of tlu* tx* 
pedicucy of tlio pruviKiou. U i« oiw*, IiottiniT, ofiiipro 
conveiiii’Rct* ; tlm*H not toui’U iiiiy of tlu* <*is* nt isl foat tiros 
in thtt oodo, and if tliaapprovotl, the wiiiiofiirl may In* pro* 
dttoed by a labour ntsarly in<*o!iani«d, uf m**ertin}? the 
augmentation and dimimtiiou at length in each uf the 
eaees where it ia dlwaoted tu ho jmiportbnably kcrcaaed 
or dimintahed. The only very material uhjHitum to this 
cdiax^ would be increaeiiig, without noeeaxity, the bulk 
of the workf lUid den^yiug &e aasooiatlm of ideas wludh 
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several offences, one or two of the general and peculiar 
features of the code must Tbe adverted to. The first is, 
the enunciation of the general principles on which it is 
founded. In the first arrangement of the work, this idea 
occurred as one of the highest utility: and although it was 
perfectly unprecedented, I was not detened from the execu 
tion by its novelty. The advantages axe recited in the 
chapter itself, and need scarcely any elucidation (a). If 
it be conceded, that the people ought to know, not only 
what their agents have done, but their reasons for doing 
it; that any work, and particularly that of legislation, will 
be better done when the object is clearly defined, and the 
means and rules for attaining it have been attentively 
considered ; that uniformity is necessary, and that it will 
be better preserved by having a record of the groimds 
upon which former laws were made; — ^if any of these 
things be conceded, then is that part of the code a valu- 
able improvement, provided it contains the tiue principles 
of penal legislation — such as cannot change, and which, if 
good now, will remain so for ever. These, once observed, 
once acknowledged to be the rule , every future law wiE 
be measured by their standard. Then, no more discordant 
provisions ; no more vacillating legislation; no more 
accumulation of statutes upon the same matter ; none of 
those evils, in short, which are contrary to these prin- 
cii>les. They will perform the office of a constitutional 
rule, not, indeed, avoiding those laws which are made con- 
trary to it, but preventing their very existence. I rely 
more on the importance and utility of this part of the 
work, because it is that which, both in its form and sub- 
stance, has received the moat decided approbation of all 
those who, both in Europe and America, have made it 
the subject of examination or criticism. 

An introductory notice contains the explanation of 
certain provisions intended, chiefly, to avoid circumlocution 
and repetition, in the course of the work. The disgusting 
tautology of the English statutes, from which our own 


(») Preamble to tbe Penal Code. 
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the signification that has been affixed, by judicial decisions, 
to words most commonly used in statutes. N ow if this 
certainty be, as it unquestionably is, an advantage of the 
first consequence ; then its benefit must be in proportion 
to the degree of certainty which is given ; but judicial 
decisions cannot, from their nature, give . this certainty in 
as great a degree as positive law ; the book of definitions, 
therefore, will be positive law, and in order to know the 
sense in which any word is used in the code, it will be 
only necessary to turn to its definition, instead of poring 
over a countless number of volumes, and endeavouring, 
from their incomplete or contradictory statements, to find 
the sense in which it has, at times, been employed in 
different cases. But it must be observed, that although 
the endeavour has been to preserve as much as possible 
the same words that are used in common parlance, to 
express the same ideas, yet, whenever there was any 
uncertainty, the signification has been fixed according to 
the sense in which the expression is used in the code 
and that philological science has always been sacrificed to 
certainty and precision. The Book of Definitions, there- 
fore, must not be consulted as a dictionary of the language 
of the country, but of that of the Code, whenever the 
uncertainty of the former created the necessity of declaring 
in what sense the term is employed. 

I will not attempt to conceal from the general assembly, 
the extreme difficulty of this part of my labour; more 
than any other, it exercised my closest and intensest 


inteation of certain wnJs in this ae^. be it hereby farther eaabted, that , 
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that in such case, unless the contrary is expressed, the 
former penalty shall be abrogated. 

A. more important disposition is that which declares 
that there shall be but one mode of construing penal laws, 
according to the plain import of the words they employ, 
and expressly abolishes what are called favourable and 
strict constructions ; in other words, permitting the court 
sometimes to say that the law means more, sometimes 
less, than the legislature intended. Common sense 
acknowledges but the one mode, when the language is 
clear and explicit. When the law is ambiguous, another 
article provides the remedy. Such a law, if it purport 
to impose a penalty, is void ; and he who is accused of 
contravening it, must be acquitted. In the fear, however, 
that such general terms may sometimes be used as may 
include an act which the legislature could not have in- 
tended to forbid, an article has been added since the code 
was printed, specially providing, that in such cases, the 
defendant must be acquitted, and the case reported to the 
legislature ; who may then more explicitly declare their 
will to govern future cases. A perusal of the statute 
against concealed weapons, will exemplify the necessity 
of this provision. There, a hnife is expressly called a 
weapon, and the “wearing it in the coat, or any place 
about the wearer, so that it do not appear in full view,” 
makes him liable to a penalty, and subjects him to 

, search j wearing a, penknife in a man’s waistcoat pocket is 
an offence within the plain meaning of the words of the 
statute, employed in their usual sense j_,and yet it eivi- 
dehtiy could not be the intent of the legislature to make 
. this , an: ofifehce. Other cases of :&e like kind may occur, 
and- thedaw should providc against inaccuracy, as well as . 

\';gtos.S©r;faultt,. , V, 

>/;,Attothbt expr^ly forbids : all cbnyietions for’ ^ 

• ifchat' -'is; 

and not. “by :'^be’legid^urq.y'^;Thh^t|&)e;v^|^.^ 

.-jare-'^eiprbperhrgan.&r'd'ecla^n^ ,wb%t 

, y'rdasohs-whfcb.^ 
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for them within ; but in the former case, only when it is 
so expressly declai'ed. The state has an undoubted right 
to forbid and punish any acts done out of its jurisdiction, 
which are calculated to produce an injury to its goyern- 
ment or the rights of its citizens. On this principle the 
government of the United States made it penal (a) for 
any citizen of the United States, although residing 
abroad, to carry on any correspondence with a foreign 
government, for the purpose of influencing its measures 
with respect to the United States; and also, under a 
high penalty, forbids any citizen, without its limits, from 
fitting out any vessel to cruise on a power with whom (&) 
they are at peace. The general assembly will find this 
principle acted upon in that part of the code which relates 
to fraudulent insurancea 

Children below nine years of age, cannot, as formerly, 
be convicted of any crime ; nor between that and fifteen, 
unless on proof of sufficient mderstanding to know the 
natme of an offence. The crimes of children of that age 
are those of their parents or adult associates; and what- 
ever maybe the apparent depravity of an infant below 
that age, the true correction is education and restraint. 
These are fully provided for by the Code of Prison 
Discipline ; and the subject of juvenile criminality is so 
folly discussed in the Introductory Eeport to, that code, 
that it is omitted here. 


Offences committed by married women, under the in- 
fluence or by the command of their husbands, and by 
ininors under the like control of any one to whom he, 
owes obedience, or by whom he naa;y; be supposed , Jo 
influfmoed, present strong cases of extenuation oh, tho 
part,, end ^ 0a;ihe other, win<^, in this 

chapter, fey, a correspondent iaucease apd 

■i^^^urioit of "phmh^ fhis: is new, feiit ilh jnstaoe.' 
';5|»%'ii^'fe;apphrbni'as\-ib hoed\ho;'c6hnneni 
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lespect are provided under the proper head; and that 
there are other limitations reducing the penalty when the 
intent was to commit a misdemeanour only. Yet with 
all this, I am bound to say, that although I thinh these 
articles can practically pioduce no injustice, yet I wish I 
could have put them in such a shape as to avoid an 
apparent conflict with principle. They soften, however, 
the rigour of the present law, which punishes aU homicide 
as murder, although there was no intent to kill or even to 
injure, if it is done in the attempt to commit a felony 

The attempt to commit an offence, which fails from 
some circumstance not dependent on the will of the 
offender, is also made punishable, because every attempt, 
although it fail of success, must create alarm, which, of 
itself, is an injury, and the moral guilt of the offender is the 
same as if he had succeeded. Moral guilt must be united 
to injury in order to justify punishment , but as the injury 
is not, in the case before us, as great as if the act had 
been consummated, only half the punishment is awarded. 

The fifth chapter relates to a repetition of offences, and 
the increased punishment which it directs to be inflicted 
on those who are not deterred by one punishment from 
the commission of other crimes, seems so necessary and 
reasonable, that it may pass without observation. 

The sixth requires more consideration. It contains 
general rules respecting principals, accomplices, and ac- 
cessories, making some material changes ; to the intro- 
duction of which, however, I have hcaid of no objection. 
Its first operation is by defining distinctly who shall be 
prmcipals and accomplices, to avoid the continual repeti- 
tion considered to be necessary now in all our penal 
statutes, such as this in the laws against forgery — "Who- 
ever shall forge or counterfeit, or cause or •promt e to be 
forged or counterfeited, or shall vnlUttgly aid or assist in 
the forging or counterfeiting^’ &c. One general provision, 
applicable to all cases, will render in future, the use of all 
these words unnecessary. The persons described by them 
are principal offenders or accomplices ; th<^ both incur 
the same punidiment, because the guift is the same. 
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and they cause .the same injury ; but the offences are 
distinguished, and it is thought that the line between 
them IS so accurately marked that no mistake of conse- 
quence can occur. They are distinguished, because, al- 
though the guilt, the injury and the punishment are the 
same, yet the act is diffeient, and it is of great conse- 
quence, in penal law, not to confound in one denomina- 
tion acts of a different nature. To counsel the commission 
of a crime, is certainly a very different act, requiring 
different eyidence from that of actually committing it. 

The law and the denomination is also somewhat altered, 
and it seems to me not without necessity. Our law, as it 
now stands, has two species of accessories ; one “ before 
the fact,” the other “ after the fact but having so little 
resemblance either in their definition, in their guilt, or in 
any other circumstance, that it was deemed expedient to 
dissolve the connexion, and place accessories before the 
fact m the class of accomplices, a denomination which 
implies closer connexion with the guilt of the principal 
offender than the accessory, who, as the name implies, 
can only become criminal after the offence has been 
counselled by the accomplice and executed by the prin- 
cipal, This last offence consists in aiding the offender 
to escape from justice,— a fault that may have many 
palliating circumstances, originating in the best feehngs 
of our nature. That of the accomplice can have none. 
Therefore the punishment is very different ; and as tliose 
feelings are strongest in certain close connexions, formed 
as well by society as nature, and which should not be 
broken without evident necessity by the laws, it is 
farther provided, that certain, near connexions, who 
may follow up this impulse of nature by aiding another 
in his endeavours to avoid the pain or disgrace of 
punishment should not incur this penalty. 

In affixing punishments, we should compare the evil 
of the offence with that necessarily caused by the punish- 
jpent, and deride as the balance shall incline. In this 
j nw© the eril of the effenoe is now and th^ the escape of 
^ wett not of much moment 
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because, by his cscapo fiom the punishmeui ordained by 
the laws, lie inflicts on himself that of bamshment, which 
answeis two good oncls : it deteis almost <is effectually 
as the regular ])musliment , it rids you of tho offender, 
and pi events a lepotition of his offence ; and it fails only 
in the chance of lefonnation which a good system might 
promise , but which, undci your present laws, could not 
bo hoped for. If the punishment is incurred, its evil is 
the conflict between human laws, and in cases of near 
ties of blood, those whidi God has implanted m our 
hearts, in which the formex will never prevail, but will 
be despised for their iuofficacy, or abhorred if they aie 
carried into execution. Tho same observation that was 
made to show tlio propriety and convenience of esta- 
blishing a general rule applying to accomplices in all 
offences, applies also to accessoiies. By the present 
laws, as has boon already observed, accessories after the 
feet, in burglary, are subjected to a much heavier penalty 
than those in murder ; and owing to the application of 
the term to two distinct offences, it is doubtful whether 
a different and gi eater punishment is not also designated 
in cases of larceny ; for the term used m the law, which 
directs whipping as the pumshment for accessories m 
that offence, does not distinguish whether those before or 
after the fact are intended. 

The w'hole of this first book, of which I have just 
finished the voiy hasty review, is new. In no other code 
that I have seen, has the legislator entered into a full 
and frank explanation with the people ; told them what 
he intended to do, and for what reason; marked out the 
limits of the right course, and bade them observe whether 
he exceeded them. In no other has he treated them, in 
shorty like reasonable boin^, and told them to reflect as 
weE as obey. The whole of this book was presented 
with the first report, published by your predecessors with 
the stamp of their unanimous approbation, and has been 
received, both in Europe and the United States, with the 
most favourable judgment of the profession. 

The subject of the second book of this code is offences 
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aud punishments, and its first title treats of their general 
nature and divisions. Its purpose is chiefly that of order 
and arrangement, an object of more consequence than the 
confused legislation that has generally pievailed would 
lead us to suppose. Irregularity is not only an evil in 
itself, by the loss of time and the enoi-s which it neces- 
sarily occasions, but it leads to gi eater evils; to an 
ignorance of the laws, because, if any difficulty is created 
in finding them, it is not very frequently overcome. The 
slightest obstacle is sufficient to make us give up the 
search for that which does not, and which we flatter our- 
selves win not, immediately concern us ; and there is no 
obstacle more discouraging than the want of airange- 
ment. That which is proposed is simple. The great 
divisions are few, and their subdivisions grow naturally 
out of them. An offence is first defined to bo an act or 
omission which is forbidden by a positive law, under the 
sanction of a penalty. The terms of tliis definition 
exclude all offences against unwritten law, all offences 
growing out of a construction of any law, all contra- 
vention of any law which has not provided a penalty for 
its breach. But it is not enough to know, generally, 
what axe offences. They must, from their nature, be 
different in degree, and affect different objects. These 
two considerations call for two general divisions. By 
the first, which marks the degree of offences, they are 
divided into crimes and misdembinors; the former desig- 
nating those which may be punished by imprisomnent 
in the Penitentiary, or by a forfeiture of any civil or 
political right ; the latter, all other offences. Those 
terms have been retained rather than adopted. In the 
Ifeglish law they have generally an analogous, although 
somewhat indefinite, signification. “Crime, properly 
^ea^g,” according to the language of Blackstono (a), 
“being used to denote such offences as axe of a deeper 
dya ; while &,ults, and omissions of less conse- 

5 comprised under th© gentler name of mis- 
” ‘Whale the terms wejre retained, it was 

(») Klaak. Win.?. 
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necessary that a precise idea should be affixed to them. 
Where is the line to be drawn between offences of a 
deeper dye and those of less consequence ? How deep 
the dye must be to give to an offence the colour of a 
crime, or how little the consequence which is to sink its 
importance into a misdemeanor, the learned commentator 
does not inform u&. Peijury is an offence of deeper dye 
than an assault ; yet, accoi’ding to Christian (a), they are 
both misdemeanors. Larceny is an offence of less conse- 
quence than murder; yet they are both crimes. The 
code gives a precise rule, drawn from the nature of the 
punishment; one that produces no violent change in 
the usual meaning of the words, but gives them that 
precision which is necessary in every term employed in 
a law. 

The character drawn from the object against which the 
offence is directed, gives us the second general division 
into public and private offences. Here it is impossible 
that the line of demarcation should be very distinct. 
Offences which chiefly injure society at large, and come 
under the first denomination, can rai-ely be committed 
without also affecting private rights ; nor, in general, 
can any injury be offered to an individual that does not 
directly, or in a remote degree, affect the well-being of 
the community. But it ought to be distinctly understood, 
that this division is entirely for the sake of order and 
arrangement in framing the code, and that no mistake in 
arranging a particular offence, under one or the other of 
those heads, can be productive of the least injury. No 
act can be prosecuted as a public or private offence ; the 
terms are unknown in the procedure, they do not affect 
the form or the substance, and are merely labels affixed 
to each offence, that they may be arranged in the proper 
place, and each offence is defined without any relation to 
its arrangement under one or the other of these de- 
nominations, The same observation applies to the 
different subdivisions ; they give names to the different 


(a) Note to Bkckstone, p, B, 
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titles under which the particular offences are found, but 
no one can any more be indicted for an offence against the 
sovereign power of the state, calling it by that name only, 
than he could for a public offence by that designation ; 
the particular act forbidden by the law must be de- 
signated, because that alone constitutes the offence. To 
prevent any error, all this is concisely expressed in the 
text of the code. 

The second chapter of this book has the nature and 
general divisions of punishments for its object. Much of 
what maybe thought necessary comment on this, has been 
anticipated in the preceding (Hscussion on the infliction of 
death, and for a still greater portion, we must refer to the 
introductory report on the Code of Prison Discipline. 

Here, it will be proper to remark on the general 
features of the scale of punishments that are provided for 
different offences. 

There is an evident distinction in the nature of offences, 
which demands a correspondent one in punishments. 
Some show an habitual depravity, which requires long 
discipline to amend ; others are the effect of an occasional 
disregard of the rights of others, which may be corrected 
by the privation, pain, or disrepute of the punishment, 
the remembrance of which may prevent repetition, and 
the example deter from imitation. On this distinction 
rests the system of punishments — ^Penitentiary imprison- 
ment being designated for all offences of the first descrip- 
tion, and the other penalties for the others. Of these 
last, simple unprisonment in close custody is one which 
is the most frequently employed, because it is applicable 
to offences which, although they do not evince the degree 
of deprayity which characterises those punishable in the 
penitentiary, yet require not only correction but restmint. 
In these cases solitude is administered long enough to 
give time for reflection, and to operate as a punishment, 
bht is not prolm^ed, as in penitentiary confinement, to 
whi<^ IS there neo^sairy to destroy vicious 
acquire those of honest industry. It is the 
link between tijn^ple irttprisonment, in ivhich 
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nothing but a temporary and slight correction is 
thought necessary, and the stiong lemedy of solitude and 
labour. 

Libeity being the best enjoyment of a citizen, its 
piivation, in diffeient degrees, was thought the fittest 
punisliment for faults which di'stuib social oidcr, hy 
which only it can be proseivod , and the good citizen 
will value the gicite&t of all blessings the inoio, when he 
secb that its enjoyment is inseparably attached to an 
observance of the laws, and its loss goucially the conse- 
quence of theii bleach. 

But to some, the privation of peisonal liberty would 
be a severer punishment than to others, for the same 
offence, and for some mfi actions it would be too great for 
the offence Recouise in these cases must, therefore, be 
had to propoity, the next gieat source of human happi- 
ness, and its curtailment bj^^ fines, forms another grade in 
the scale of penalties The piinciples which have been 
applied to adapt them to diffcient offences have been 
already explained. It need only be added here, that in 
some designated cases the nccessaiy discretion of adopt- 
ing one or the other, or both, of these unishments, 
simple impiisonment and fine, is vested m the judge, 
within certain limits Because, in all those cases there 
must be a coiroction for the offence ; and the judge only 
can deteimine, from the cncumstances of the party, 
whetlier the foifeituie of propeity would operate as such 
coriectiofl, or whether a temporary privation of hbeity 
ought not to be substituted or added. 

It has been wisely oideied, that liberty and property, 
although the principal sources of our enjoyment, should 
lose the greatest part of their value, if not attended with 
personal consideration, or the good opinion of those with 
whom we are associated, and the equal enjoyment of all 
those rights to which they are entitled. This social 
feeling gives to the legislator another hold upon the 
citizen in order to force an observance of the laws, by 
threatening for their breach a privation of those right^ 
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and of the confidence and coubidcration by which alone 
they can be obtained Tim forms tho third and only 
remaining class of punishments — piivation of office, 
of chil, of political lights, either for a time or per- 
petually. 

This is all the penal machinery that is employed in the 
code either for punishment, repiession, ex<ini])k*, rofoima- 
tion, ox prevention. The infliction of bodily p.iin by 
mutilation or stripes, indelible stigmas, exposure in the 
pillory, the stocks, or by public labour, are liauisbed from 
the code for reasons that are conclusive, and wliich have 
once been presented to the logislaturo and recoivod thoir 
approbation. All ol them are at war with every principle 
on which this system is founded; and if either is re- 
tained, no good result can be expected from the adoption 
of it. But there is a reason drawn, from our state of 
society so conclusive against the last, that it cannot ho 
resorted to without danger of the most serious kind. 
Thero is a line of demarcation, which it would bo rash in 
the extreme to destroy even, in punishmonis ; and tho 
sight of a freeman performing the forced labour, or suftbr- 
ing undor the stripes usually inflicted on the slave, must 
give rise to ideas of the most insuhordinato nature. A 
false economy only could suggest the repetition of an 
experiment which has every where failed, every whert* 
produced increase of misery, degradation and crime ; and 
here might he the cause of evils worse than all those 
combined. 

This part of the plan has, in a very flattering notico 
t^en of it in England, been considered as defective, 
because it does not combine satisfaction to the party 
W^uxed by the offence, with the punishment inflicted by 
public justice. 

This idea has been a favourite one with many criminal- 
ists. It has been embodied in the SVenoh, and some 
bther codes, and one® found a place in our lam But, 
homver plausible the reasons for its adeption may ap* 
prittciple <m which the systeni was 
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founded, nor tlie experience of its effects, woul<l pcimifc 
me to recommend it. 

The distinction between penal and civil laws appears 
to me to be this, that the first, from their very nature, 
exclude the idea of private compensation, whereas it is 
the sole object of the other in all cases of injury; if at 
were not so, pubhe justice would depend on the vindic- 
tive or interested passions for its excoution, or nn'^ht be 
defeated by the apathy of the individual ; and if the old 
system of pecuniary satisfaction for ci’imes wore not 
renewed by the laws, it would be by stipulations between 
the parties. This has been so well acknowledged, that, 
in most laws, it has been made criminal for the injured 
party to interfere between the society and the offender 
against its laws ; and after a prosecution has begun, it is 
only in cases of small importance that the system of com- 
promise is allowed to act. 

The foundation of all penal law then is, that the society 
has received an injury by the breach of its rales. All 
violations of right are not brought within their purview ; 
those which are not, remain to be compensated by the 
civil law. Over these it has an exclusive jurisdiction ; 
and although offences for breaches of penal law generally 
are accomparded by, or consist of, a private injury, yet 
the rights acquired to the society, and to the individual, 
by this breach, are totally distinct. The last can only 
seek for compensation , the first for something else, which 
may be, according to circumstances, either less or more. 
In case of theft, the owner has a right to ask for restora- 
tion or compensation. The society has a right to inflict 
punishment independent of that restoration. So far has 
this been carried by the common law, that by one of its 
extraordinary fictions, the private right is merged, as 
they call it, in the felony, and the individual loses the 
right to Ms property, as soon as it can be proved that it 
was stolen from him ; that is to say, when that is proven, 
which shows conclusively that he has a title to it. This 
distinction existing, then, in their very nature, between 
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civil and penal law, the question is, wlioLlici it is bettor 
to combine the two operations, so as by tho same >uit 
to give satisfaction and inflict imnblmient ? Tins is a 
question of ineie convenience ; and it is to be auswmed, 
better peibaps, by experience than by leasoning. If it 
is to be eflectod so as to picclude tbe [»ai ty from his 
civil suit, he must be repiesentod in the ])ios<\‘ntion. 
This, in theory, would distuib tlie oidor of piocoeding, 
and by confounding the two jurisdiotioiih, (.uiso coiiiusiun 
in our ideas of the nature of public justice', ulu'u we 
saw it so much identified with private inteicst. ft must 
necessaiily produce some inegulaiity. The wish or tlio 
interest of the pubb’c prosecutor might bo to bring on 
tbe tiial when the private party was not ie<idy to show 
the extent of Ids loss, and there would bo oitiic r delay oi 
injustice. It would lessen the dignity of the tiibunals 
of public justice, by mahing them tho arena in which 
contests were carried on for mere private right s. I'lie 
attorney for the party in the civil side must necessarily 
take a part in tho conduct of the cause ; and tho course 
he thought best might differ fioni that piofcired by tho 
public prosecutor. This collision must produce ilisputes, 
and disputes between those concerned in the adiiiinistiar 
tion of justice ought to be avoided. By not suflbriug 
the person injured ko be made a paily, theso incon- 
veniences indeed may be avoided ; but then you commit 
the greater injustice of deciding on his interests without 
hearing him. These conclusions appear to me to be 
confirmed hy experience on both modes of procedure. 
In France the person iajuied may make himself a party ; 
but as fr.r as a foreigner can judge from the reports of 
the^ i^ses, most of the inconveniences, which might be 
anticipated, have seemed to follow. And in our state, 
where the damages were diieoted to be inquired (rt) 
of by the jury that tried the cause, merely on 
the prayer of the party, it was found so inoom 




(a) ja0l,Se(Jfen?9, 
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venient in practice that the law was soon aftei wards 
repealed. 

For these reasons it has been thought most consonant 
to principle, as well as most convenient in piactice, to 
carry on the prosecution entirely unconnected with the 
private suit ; but, in all cases, to permit the pai ty injured 
to sue for his damages, and whenever a claim foj a fine 
and those damages come in colhsion, to give a pre- 
ference to the private claim. 

The discussion of the natuie and effects of diffeieiit 
punishments has been necessarily irregular. Its antici- 
pation could not be avoided in some degree, when we 
considered the great characteristic of the code — the 
abolition of the penalty of death ; and a very great part 
is, under an equal necessity, postponed, to be treated 
of in the Introductory Eeport to the Code of Prison 
Discipline. 

I now proceed to the consideration of the important 
titles which define the different offences, and assign to 
each its appropriate punishment. 

The first class contains those which affect the sovereign 
power of the state, and first in that class stands the 
crime of treason. This is defined by the constitution, 
and therefore the code could do no more than lepeat the 
definition. But the same offence has the same definition 
in the constitution of the Cnited States, and in both 
instruments is described as “ levying war ” and “adherir^ 
to enemies but from the nature of the federal union, a 
levy of war against one member of the union is a levy 
of war against the whole ; therefore it is concluded, that 
treason against the state, being treason against the United 
States, it is to be punished under their laws and in their 
courts. 

There are, however, other offences which affect the 
sovereignty of the state, which do not amount to levying 
war or adhering to its enemies. The first of these is 
designated under the name of sedition. It is defined as 
an attempt, by force of arms, to dismember the state, 
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or to subvert or change the constitution thereof. This U 
one of the highest ciimefc. that can be committed ; and it 
must he ob^sorved that here, and elsewhoro In this leport, 
the degree of crime is measured by conbidering as well 
Ihe moral dofnavity which it exhibits tis the injury it 
occasions to the community. In this view it btand.s high 
in the scale of offences, and the highest punishment (itn- 
pn&onment for life in the pcmtcntiaiy) is awaidcd to it 
A milder punishment is designated for him who shall 
excite others to commit this crime by wiiting or verbally. 
The employment of force is a necessary ingredient in 
the first offence, and expressly exciting others to use force 
in the second. Neither of these ohcncos ai’o piovidod for 
by our present laws (ct). 


Next in order, after offences against the sovereignty of 
tlie state, are those which affect its legislative power. 
The offences arranged under this title are —force directed 
against either house of the general assonihly to dissolve 
their session, prevent their meeting, or direct their pro- 
ceeding ; threats of violence to a inemhor to influence 
his vote, or actual violence in cousequonco of his official 
conduct ; bribing or attempting to bribe, any such moni- 
her, and the receipt of a bribe by him. These are for- 
bidden under appropriate penalties, and with a proper 
definition of each offence. This class of offences has not 
yet attracted li^lative attention, perhaps, because it waa 
thought that some of them might be sufficiently punislied 
or repressed in the exercise of the authority which is 
^ inherent in all similar bodies, to punish 
Contempts. Wiffiout entering into that question which, 
nudfir our constitution, is not very easily decided, it may 
Im auffident to say, lhat if that power extends hoyond the 
right of romoring any immediate obstacle to the pro- 
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ceediugs of either hionse, and of enforcing its constitu- 
tional orders, it yet lias not the power necessary for the 
occasion, inasmuch as the warmest paitisans for tlie doc- 
trine of contempts, do not contend, that any punishment 
the house can inflict, can exceed imprisonment during tho 
session. It seems, therofore, proper, that an adequate 
penalty should bo provided for tho Hgh offences men- 
tioned in this title ; and it is moreover consistent with 
the principles of our government, that every offence 
should be defined, and that the right of trial by jury, 
secured by the constitution, should bo prcsoivod inviolate. 
These are effected by the ai tides of this title, at the same 
time that whatever privilege is constitutionally vested in 
either house, remains unimpaired. Giving, offeiing and 
accepting a bribe are among the offences enumerated, and 
the punishment here assigned to it, is a suspension of 
political rights for five years, or fine equal to four times 
the amount of the bribe, and penitontiaiy imprisonment 
from six to twelve months for tho person offering, and 
forfeiture of political lights, and fine equal to five times 
the amount of the bribe, for him who accepts it. The 
difference in the punishment was calculated to suit the 
jirobable situation of tho several offenders, the tempter 
being treated more severely by tbe imprisonment, than 
him who yields to it ; and the foifeiture of political 
rights is denounced, in this case, instead of a suspension ; 
because, he who has once yielded to such a temptation, 
ought never again to be trusted with political power. 
Whore the value of the bribe offered or accepted cannot 
be discovered, a standard rule is given in all similar cases 
for the measure of the fine. 

Under the head of offences against the executive power, 
we have several highly injurious and immoral acts which 
are not now punishable by any of our statutes. Bribery 
is confined by the law of 1818, the only act we have on 
the subject, to bribing or offering to bribe, a ''judge or 
other person concerned in the administration of justice,” 
leaving the accepting a bribe by such judge or person 
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SO employed^ and the giviu?, ofibrinff, or receiving a 
bribe by any other totaby unpiovided foi\ By this 
chapter, it is extended to all executive othcor's, and the 
following oifences, hitheito unnoticed, are adde 1 . doing 
official acts before the oaths and the sccin ity loquircd by 
law are taken and furnished; foiciblo opposition to official 
acts; corruptly agieeing to inakeappointaicnls, or do any 
other official act in consideration of an oOmutoy (d) not 
allowed by law, and not being an etaolunv uf ; ( xtoition, 
which is fully defined; receiving an emoluiueui not 
allowed, or greater than is allowed by law for doing 
official acts ; committing any act which i.s uii otfi iico 
under colour of office ; uoghgent poifonuancc ol‘ official 
acts, by which injury is received ; all thoso aie made 
offences, and punished by penalties which arc ^upjio&ed 
to be appropriate and commensurate to tlioiu ; and 
articles are added extending these penalties to dt'puties, 
to persons exercising the oflice, although tin re may bo 
an informality in their appointments ; and making prin- 
cipals answerable for the acts of the de]iuty when they 
are done with ids consent. The officers of corporations 
are also included, as well as those exercising priwk ijf/ia-xi. 
This is an important title, and compiohend.s siweivil 
offences, a few only of which will come within the pur- 
view of the existing statutes, under the loose deserijitiou 
of misdem^nor in office 

]?irst in rank under the head of offences afibeting Ihe 
judiciary power, are those relating to judges and juries, 
and of them the most important are those which may be 
comimtted by these functionaries themselves. The im- 
pojrtaooe of these duties, the dreadful consequences of 
or corruption in the performance of them, has 
attained, m all ootmtries, a sanctity to the office of judge, 
whiA mto m a crime with him, which would be a 

afore, while the 

. * 
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public veneration has been readily yielded to tbe upright 
magistrate, the unjust judge has been the universal object 
of detestation and contempt. The highest rewards have 
not been deemed too great for his merits, nor the most 
cruel punishments too severe for his faulta Heaven 
itself must have inspired our British ancestors with the 
idea of sepai’ating the decision of law from that of fact ; 
for nothing could, with so much effect, lessen the danger 
of corruption. The jury, unapproachable by seduction, 
because not called into existence in time for it to operate 
upon them ; the judge, unable for the most part to decide 
without their intervention. But although this distribu- 
tion leaves to neither the absolute power over the life or 
fortune or reputation that is put in the law’s jeopardy — 
yet each of them have sufficient to make if necessary that 
their integrity should be protected from temptation, and 
their sense of duty stimulated by the law. There are 
some who think, that with respect to the judicial office, 
it would be degraded by enactments which suppose the 
possibility of its high functionaries being influenced by 
sucb inducements as would bias other men. Confidence, 
they argue, pioduces iutegiity, suspicion pi'ovokes to 
guilt; leave the high characters of your judges to be 
sustained by their own sense of honour, and do not fetter 
them by any of the degrading restiictions and penalties, 
that you devise to bind other officers. 

These have been the remarks suggested by men whose 
opinions deserve attention, on the chapter now under 
consideration ; and they were repeated so earnestly that 
I yielded more, I think, to respect than to conviction, 
and agreed to suppress the third article of this section, 
which prohibits a jndge from receiving gifts of any 
assignable value, unless by will, or from a near relation. 
The reasons urged agaiust it have been stated. Those 
which induced me, at first, to introduce the clause shall 
be given, that the general assembly may judge of tbe 
propriety of reinstating the article wbdeh they will find 
in the first printed copies. 
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I acknowledge the force of the maxim, that confidence 
n generous minds begets a disposition to merit it i but 
[ deny the propriety of its general application. The 
penalties of hw are founded on a supposition, that, 
without them, its precepts would not be fulfillotl. Couhl 
we count on that generous disposition which the objec- 
tion supposes, there would be no need of any sanction to 
our lawa The legislatoi need only point out Ins will 
and express his confidence in the int( gnty of those to 
whom it was directed, and the work of legi l.ition would 
be done. But the argument is not pressed so far ; it is 
acknowledged that penalties are nccossaiy to insure 
obedience in ordinary cases; but, it is said, that judges 
form an honourable exception ; restrain all tho ic.st of 
the world by the fear of punishment — trust to tho in- 
tegrity of the judge for the performance of his duty. * 
"What, will you impose no restraint, no iiupoacLment 
for corruption, no indictment for biiboiy ? Yes, these 
we will allow — but he must not bo ro'.tiaiiiod fiom 
accepting presents as the testimonials of fricudsliip, 
which are no more than common coiirtodcs of life. 


Now, if yon can think it necessary to guaid against tho 
gross corruption of direct bribery, why will you permit 
a practice which is the most common mode of eflecting 
it? Not to speak of their being made the vehicle 
for the more glaring crimes, their favourahlu cifcct on 
the mind of man is evident to any one who has the 
slightest knowledge of the world. Tleccivod as tokens 
of kindness at first, their slight value excites no sus- 
picion ; they are multiplied ; their value is increased, 
the obligation goes on augmenting until it can only 
be difldharged by a favourable decree. But tho practice 
ongbt to be forbidden, if it should have no other effect 
thsai that of exciting suspicion. If the judge has boon 
m (the habit of receiving presents of game or lienors 
Wbor gains Ms cause, the loser will not fail 
^ ^ of the venison or the ex- 

Hot js i#bition either 
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new, or consideied as derogatory to officers of the highest 
trust. Tt is a constitutional provision that no one, holding 
an office of trust or profit under the United States, shall 
accept any presenti, from a foreign power. If this does 
not degrade the ambassador, why should a similar one 
degrade the judge ? Besides, be consistent. You have 
two sets of judges. If those who determine the fact, 
when they are exhausted with hunger and fatigue, receive 
the slightest refreshment from one of the parties, you 
dishonour them by setting aside their verdict, as being 
corruptly procured, and often punish them for miscon- 
duct ; and yet you tbint it degrading to the other class 
of judges, to prevent them receiving gifts of much greater 
value. 

The other acts that are made punishable by this sec- 
tion are described with precision, so as neither to sub- 
ject the officer to vexatious prosecutions, nor to suffer any 
judicial oppression or malfeasanco to escape the animad- 
version of the law. This was the more necessary, because, 
by our statutes, although it is a crime to offer or give a 
bribe to a judge, there is no penalty denounced against 
him for accepting it (u), unless it be under the vague 
denomination of misdemeanor {b ) ; to understand which 
we have not even the resource of a reference to the 
English law, for the statute which creates the offence 
was passed since the year 1805, and contains no re- 
ference to that law ; and if we had, the matter would 
not much be mended, as we have seen in former parts of 
this report (c). When a word is used in legislation, that k 
neither technical nor explained in tiie law, it must of course 
be imdorstood according to the signification it has in 
common parlance ; but there can bo no technical meaning 
affixed to this Avord, because there is no body of laws to 
whiph we are or can be refoired for its explanation. We 
have no common law, and the statute refers to none, 
therefore it must have the same meaning here that it 


(a) Aofc of 19th March 1818, sect. S. 
!p) Act of 7th June 1806, sect. 6. 


(fc) Ante, p. 138. 
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would iu common conversation. Wliat i.s that Both 
etymology and usage give the answer ; any misconduct 
whatever. A misdemeanour in office, then, is any de- 
meanour that is contraiy to official duty. Our present 
law, therefore, is infinitely more strict than that which is 
offered as a substitute ; without defining any jiarticular 
misconduct, by a sweeping clause it makes the mlmitO'.t 
inattention punishable by fine, impiisomiiont, loss of 
office, and incapacity ever to hold one A ludo or Iwdy 
woid to an advocate, a suitor, or a witness, i'l miscon- 
duct, and so is corruption — ^both come within the meaning 
which etymology gives to misdemeanour, hihoukl a 
judge do that for which ho would fine a juror, come too 
late into court — should he yawn or doze on his bench 
during the sixth hour of a dull speech, tho affronted 
orator would tax him with misconduct, aud he might 
be vexed, although a jury probably might evi'UsC him 
for indulging so natural a propensity ; mure especially 
if the speaker were one of those, like Virgil’s piiest — 

‘‘Sjpargere quisomnos, inami, cantuqne, solebai” 

Instead, then, of taxing the provisions of this chapter 
wilii improper hostility to the judicial chaiacter, ami 
with imposing too great restraint upon the exerci«,c of 
its functions, it ought to be considered, as it truly is, 
a relief from the danger of an ambiguous law, that 
creates a penalty which might, without departing from 
the words of the statute, he made by malice or ignorance 
t to affect the fortune, liberty, and reputation of a respect- 
able magistrate, for a tr^ng misdemeanor. In this 
section of the code, on the contrary, everything is de- 
fined— nothing made punishable but what is iiyurious, 
and the penalties are suited to the offence. In the 
first eopy there was a material omission, by vliich a 
jiudge was inhibited fiom advising a suit, or giving 
eotmed relative to ife management, without making the 
*' * ^(^pfion of oa^es d nhax relations, or any 

^ ^ Wt sit ^ a jtidp. This error is 
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By this section the necessary penalties are imposed on 
such misc<uiduct of jurors as, by our piesent law, is 
eitlioi not punishable at all, or is so in a way that 
piecluJes the person accused from the benefit of a trial 
by jury, and the other advantages given by law in other 
pi’osecutious. 

As, by the section thus reviewed, judges and jurors 
are restrained by penalties from acts contrary to their 
duty, so in the next they aie protected from all attempts 
by bribeiy, violence, or impioper persuasion, to seduce 
or force them from its performance ; and an article gives 
a precise rule on a subject left very much at discretion 
by our present practice. I mean the publication of pro- 
ceedings in couit during the pendency of a trial. It is 
believed, that the piovision will secure the dignity of 
the court, the rights of the parties, and the liberty of the 
press. 

The second chapter of this title is intended to prevent 
the bribeiy of ministerial ofiScers of justice, and forcible 
opposition to them in the execution of their duties. The 
laws which embiace those oflences, did not seem to be 
sufficiently descriptive of the acts which they foibid, and 
are totally silent as to a number of circumstances which 
ought to bo explained. What are official acts; what 
foims the judicial ordeis must be clothed with to make 
opposition to them an ofience , in what cases and to what 
degree opposition is lawful ; w'hat degree of opposition 
incurs the penalty ; what ought to be the conduct of the 
officer in the performance of his duty, so as to entitle him 
to the piotection of the law, or to make him forfeit it ; 
are deficiencies in the piesent law, which are supplied by 
that which is offered. 

Connected with this is the chapter on Rescue, to which 
nearly the same observations apply, with this additional 
reason for the amendment of the present law — that 
although it punishes the rescue of a person committed 
for, or convicted of, any other than a capital offence, yet 
a rescue for this last offence is only made punishable 
where the person rescued is indicted or convicted ; but 
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leaves Uie case of his rescue aftei coniniitmont, but before 
he is indicted, -wholly unprovided for («). This orror is 
corrected, and other provisions added, to make the luv 
explicit and equal in its operation. Tn order to elfoct 
tliis latter object, the punishment, with some modiiica- 
tions to adapt it to particular cases, is one-half of that to 
which the party rescued would have been liable had ho 
been convicted of the offence for whit h ho v^as in eu^tody, 
and a certain fine and imprisonment if he u ere coufiiiod 
on a civil suit. 

Escape and breach of prison, are offences analogous to 
that of rescue. Adopting the princi])lo of the English 
law, this offence, if committed without violence, is 
punished by a light fine and impiisonniont. By our 
present law it is not provided against at all. If com- 
mitted with violence, it incuis the punishment, and com os 
under the description of a forcible opposition to fho 
officers of justice. If the escape is aided, or voluntarily 
permitted, by the person having charge of the accused, 
he incurs one half the punishment which might have been 
inflicted for the offence with which the accused wa.s 


charged. The English law makes tho pumshniont of the 
officer depend, in a great measure, on tfie conviction of 
the person escaping; for if such conviction take place, he 
suffers the same punishment with the delinquent ; if he 
be acquitted or not taken, the keeper only suflbrs fine 
and imprisonment as for a misdemeanor. This rule, it 
was thought, would, in many cases, defeat tho ends ot 
justice. The risk of fine and imprisonment was not 
thought sufficient counterpoise to the bribes that might 
he offered by wealthy delinquents. The punishmont 
aa^ed to this offenco by the code, hears a proportion to 
thfe crime for which the person escaping was committed, 
heRSaC&B the mjuiy to the community is greater in proper- 
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01* be never retaken ; neitbor of wMcb circumstances can 
lessen the guilt of the keeper. And allowing either to 
operate in his favour, would evidently make it his interest 
that justice should be avoided, either by effectual flight, 
or by the bU]>pressiou of testimony necessary for convic- 
tion. If the escape bo voluntary, the punishment is one 
half of that incurred by the crime charged on the prisoner ; 
if negligent only, it is one quarter. 

It is somewliat singular that an offence of this import- 
ance, so deeply affecting the administration of justice, 
should not be provided against by our laws, otherwise 
ihan under the loose head of misdemeanor in office, 
which can only apply to civil officers ; but if the crime be 
committed by a sentinel set to guard the prisoner, or by 
a person having no office at aU, it is unprovided against. 

To break or attempt to break prison by the prisoner, 
legally imprisoned, when accompanied by violence, incurs 
the punishment of from six months in close custody to 
two years. Breach of prison for the purpose of rescuing 
another, is punishable by penitentiary unprisonment from 
two to five years j and this does not depend on the 
legality of the imprisonment, as it does in the case of the 
prisoner himself. A lessor punishment is denounced 
against furnishing a prisoner Avith the means of making 
his escape, whether it be effected or not. 

The seventh chapter of this title adapts, to the officers 
of justice, all offences described in tlio chapters relating to 
offences committed by executive officers. 

The important duties attached to the profession of the 
law, have, in all nations where the law was a science, 
given its members the greatest influence, and sometimes 
made thorn obnoxious to tho most unworthy suspicions. 
Deemed worthy to be trusted with the defence of the 
property, reputation, liberty and life of others ; they were 
yet subjected to have their own reputation blasted, their 
only means of subsistence forfeited, and, if not their lives, 
all that makes life desiiuble taken from them, for offences 
of all others the worst defined, by a summary process, in 
which the party injured was the prosecutor and the judge, 
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and iis sentence "was without appeal. There was, indeed, 
a collective in the puldiciiy of judicial pioceedini>s, and 
the consequent loi CO of puhhe opinion, which jntwcnled 
any gieat abuse of this dreadful power , but tlfu was too 
unceitaina tenuio by whidito hold icputafciou or jun- 
peity Public opinion, in its sound statis inioht jnotcct, 
hut when di&ordeicd by tlio madness of juitv oi pu judice, 
would but stimulate oppression. Su< h a st.ile of tliniys 
was so little in unison with the spirit of oui institutions, 
and indeed with the letter of our constitution, that it at 
length attiacted legislative attention ; and the inciuheis 
of an honourable piofession wore, hy a Uw jiasscil in the 
year 1623, placed on a footing with other citizens, Tho 
benefit of a trial by jury was in all cases, except that of 
contempts in open court, extended to them ; and some 
definition was given to oeitain offences which they were 
supposed to be most liable to commit. This law I have 
made the basis of the ai tides of the ninth chapter of the 
title we have now under review, but tho list of offences 


is extended , they aio moie accurately defined ; and 
while the object has been to piotect the honourable 
memhers of the profession, a pioper increase of punish- 
ment has been denounced against those who may disgrace 
it by their cupidity or chicane, 

A. short chapter embraces the case of tho.so who may 
falsely personate an officer of justice, or a suitor, or hail, 


or any other person. This v?as provided for by our 
statute, and also the case of a false peisonification for 
putting in hail or confessing a judgment, 

Pequry is one of the offences which not only affects 
the adnunuatratioii of justice, but all the other operations 
of government in its various departments. By the 
Kngli^ law this crime could only be committed by falso 
swearing in. some judicial proceeding. Our statute of 
1805 wisely extends it to all cases in which depositions 
oip affidavits aje taken pursuant to the laws of fiio teni- 
l^uuhts might under this statute, whether 

tUider laws made subse- 
^ ih ii aad, also. 
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wliether the affidavits aud depositions intended were not 
exclusively such as were taken as evidence in a judicial 
proceeding. The code, by covering a broader ground, 
puts an end to those doubts. It defines tire crime to be 
“a falsehood asseiiied verbally or in writing, deliberately 
and wilfully, relating to something present or past, under 
the sanction of an oath, or such other affirmation as is or 
may bo by law made equivalent to an oath, legally 
administered under circumstances in which an oath or 
affirmation is required by law, or is necessary for tho 
prosecution or defence of private right, or for tire ends of 
jiublio justice.” This definition includes all testimony 
and judicial oaths whatsoever, whether oral or writton ; 
and it further extends the provisions of our statute so 
as clearly to embrace all other oaths which are required 
by law to attest tho truth of any fact, such as declara- 
tions under the quarantine laws, and the like. In aU of 
which cases the moral evil and the injury to the commu- 
nity may be as great as if the perjury wore committed in 
a court of justice ; yet a dehboiate falsehood, asserted 
under oath, according to our present laws, would not bo 
punishable at aU, except it were connected with a judicial 
proceeding ; unless special provision to that effect should 
be made in the law requiring the oath, which is fre- 
quently neglected where it is necessary, and for want of 
a general provision, such as the code contains, unneces- 
sarily increases the length of our laws wheie it is not 
neglected. The definition excludes the breach of pro- 
missory oaths, such as oaths of office, from the guilt of 
peijmy ; because there the offence is not one that exists 
in taking the oath, which may be done with the sinc®rest 
intentions of keeping it, but in some act done subse- 
quently, which may be inconsistent with it. If that act 
bo sufficiently injurious to call for the animadversion of 
the law, it wiU be foimd to have been provided agairist 
under its proper head j if it be not, it is contrary to the 
principle of this code to punish it, however unconsoien- 
tious it may be. For we cannot too often repeat, that 
* the endeavour has been to place no acts in the rank of 

R 
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offences, bat sueli as were injurious, and wore done eitlier 
with a design, to injure, or with an inattention to tbe 
- rigMs of otbeis, that is nearly jxsi reyrelieuHiblo. 

This chapter punishes, under the appellation of false 
swearing, all deliberate falsehoods, assei*ted in voluntary 
affidavits, not taken in the course of judicial proceeding, 
nor required by law, but yet made the engines of detrac- 
tion and other mischiefs; for which it is deplored hy 
writers on English law that it aftbi’ds no remedy. The 
punidnaent of this last offence is, of coume, lighter than 
'the foriher ; but the prevalence of the evil seemed to 
■ require that it should be repressed by a penalty, and the 
■ . nature of the erhne suggested the further piwlsiou that 
a conviction for this offence might be given in evidence 
' agmnst the credit of the party, in any case in ■which he 
might be sworn as a -witness. 


of perjury, too close, an adherence to the 
: ; ;i^]ish law'led^^^^m^ insert ah artieid; -tyhich further 
-ri^^tiqn' ^ induced me to wish may be erased. It is 

provides for a case tliat 
\ and cause no injury if it 

^ ■/,,,'fhmdfff^'5^|Vc^hbf/a,-wTthe^' ■■Swearing, ’to ai ffiet that is ■ 
r: ,;i af ihe tiffie he believ^ it, to be false, 

to the' same 
'in, this- tire code 
i- hhdsii.'-', adopts' , the,' same , 
It'",ais'o adds : 

’ .meffectual' 
'•■either-- .of 'these , 
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to wloicli it has been carried, it is bdieved has never 
been justified by the plea of necessity. Its repugnance 
to all the fundamental principles which secure private 
rights in the administration of justice is so apparent, that 
no other argument can possibly be used. The offence is 
the showing a contempt for the court. Of all the words 
in the language, this is, perhaps, the most indefinite. 
Everything that can, by any process of reasoning, be 
considered as a disrespect to the court, is a contempt. 
Blackstone enumerates seven different species of con- 
sequential, as contradistinguished from direct contempts ; 
each of them comprehending a countless number of dif- 
ferent acts as distinct from each other in their nature, as 
all of them are from contempt, according to its strict defi- 
nition. For instance, the second division of conse- 
quential contempts comprehends those committed by 
sheriffs, bailiffs, and other officers of the court, by 
deceiving the parties, by acts of oppression, by culpable 
neglect of duty, &c. In short, there is nothffig — from 
an indecorous gesture or a rude, hasty word, up to the 
most violent opposition to legal authority — that cannot 
be brought within the purview of the law of contempts. 
Prmting a false account of the proceedings of a couit, or 
a true account while the suit is pending, without permis- 
sion, as well as speaking or writing contemptuously of 
the court ; treating a piece of paper, under its seal, with 
disrespect; and, to sum up all in the words of the apo- 
logist of the law of England, anything that ^ows ai gross 
want of regard and respect. : ' , : ; 

. liTow I put it to, those who contend that this power. . 
ought to be vested in courts, I put it to theni to say> 
what is the conduct that will secure a man against its , , 

' exerOise in the hands of a vain or vindictive judge I v ^ 

'^aht qf regard ^d re f” Regard and respect ciahut^^' ^ 
^’bopohSBOtodedib^ inorslr'oondupt,’ 

;; .iwV'';,,;|ihp'.mbst:cor3;ec^ wili.;,hdt.'a|way^iJSe(|i^^:!', ’ 

■ ' 4f t'thp' % hivoiiwitaty,; ahd\._ haaiho^; ; ;; 
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sbowng it ? When, in my own defence, or in the 
prosecution of my right, I differ from the judge, and 
show that the opinion he has given is airnu'd, certainly 
I treat hirn with very little regard or respect. I can feel 
none for a man who, by some miserable sophistry, de- 
prives me of my light ; and if I expose it to the world, 

I show my want of respect ; but a want of respect is a 
contempt. I am, therefore, liable to he punished for 
defending my right in the only way that justice requires 
it: should be defended. Oh! say the advocates of this 
tyrannical power, you must distinguish ; attack the argu- 
ment of the judge as much as you please, but say 
nothing disrespectful of the couid;. But W'hat jesuit well 
teach me how I may tell a court that it has decided 
against the plainest . principles ef law, without showng 
that I think they have been ignorant, careless, preju- 
dicadi.or worse? When I know that, by reason of either 
, of these faults, they Sire about to deprive ^ me of my for- 
tp^e or,:my respect? When I 
^^te the reaiscins % which I demonstrate it, do I hot'^ — 

. ; I not.make that 

; Wpt of 'reg"axd,.h^ ^d is ' hot this, according to 

' the very terms used by the'anthor I have qpted, a con- 
t^pt il'It,,is -a^ observe' the expedients which 

_■ '^hep.pp¥ted/toi reconeiie'''things that are irre-' 
" ■' ^at Tespeeifor . the- judge and. contempt , for' 

. . V -tfi. -Ti-'-pf :,;th6;;hlghest ■, veneration . pd 
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tlie witnesses face to face, iioi" shall he be compelled to 
give evidence against himself.” Yet process of attacli- 
inent for contempt issues on an affidavit, and when the 
defendant is brought in, it is not to meet his accuser 
face to face, but, in direct defiance of the constitution, to 
give evidence against himself,^' if ha be guilty, under 
the penalty of being punished for a high and re- 


{a) 4B1. 287. The mode of proceeding by attachment and interro- 
gatories is adopted in our courts — 1 Martin, Territory v, Thurry — Same 
V. Nugent. In 10 Mart. 123, De Armas's case, the court punished for 
an indecorous expression by suspension for a year j and this case expressly 
supports the argument I have used in the first part of this report, that 
the Spanish penal la^/vs are unrepeaied, unless they are inconsistent with 
some statute of the state. In this case^ several points are decided. Birst, 
that the law of Spain giving authority to the court, when a lawyer 
is mrogamA ... or is of ill fame, or is tediom^ contradictory, or s^yeaks 
too much^ or any other like crime," is in force, for it is expressly relied?'^ 
on as justifying the court for suspending the defendant , from practice* 
Secondly, it is decided that this law is law* Judge Martin, says, 

the Spanish law, which thus forbids the judge to suffer any contempt 
of his authority, is a penal one^ for it cannot be carried into effect without 
indicting some penalty.” Thirdly, the full ground I have supposed the 
doctrine of contempt to occupy, is relied upon as law, for the same judge 
adds, “ and a lawyer guilty towards the court of any contemptuous action^ 
expressiorhy or gestv/i^e^^ may be instantly punished, by suspension at least) 
Fourthly, the important point I argued for, that the laws of Spain are 
not repealed, unless there is a perfect incongruity or an absolute repeal, 
is declared to be law, supported by at least a dozen authorities. Nay, 
this case goes further than I thought it necessary to go, and preserves the 
, Spanish law, even where the legislature have made a statute on the same 
subject; for the defendant was punished for a contempt by suspension 
tor a year, although the legislature had declared that contempts should 
be punished by fine and imprisonment, because, says the same judge b 
there are no negative words,, and the substance of the new act may well 
stand with that of the Partidas i the two provisions are not contradiotorjj 
and may Mrly exist togeiber.”; And he stre^ this, reasoning by 

the authority of the superior court, 1 , Mart; l29. , J udge ! 

Opinion obmeided with that of the other judge and he states the rules , 
:.0f repeal in so clw and methodical a manner, ^lat if the .book' Containing ; ' , 
tins-ri^port had .Hie^ been within my reach, I should haye; Ad<^l>^ ’h^ ,, 
*'’'''raas5&g mybwn'wfi^^ T-treafed'df this" 

/but'’althd^h;X,r^c^^^ the case,'! did'. no;t^, 
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peated contempt.” The punisliment, by our statutes, is 
limited to fine of fifty dollars and ten days’ imprison- 
ment ; but from the case cited in the note, it appears 
that the Spanish laws are still in force, unless there is an 
express repeal or incongruity between them and our 
statutes. With respect to counseUors and attorneys, 
there is such express repeal, but in no other cases (a). 
Now, in the variety of offences created by the Spanish 
statutes, many relate to the courts and judges, and to 
their officers and process ; all these, by the sweeping 
definition of contempts, may be properly considered as 
such ; and as the Spanish law has been decided not to 
be repealed by our law of eontempts, the aggravated 
punishment may, in those cases, be inflicted as it was in 
the one referred to in the note. But without this, if the 
punishment is confined to that dhected by our statute — • 
is that nothing ? Is it nothing to be deprived of liberty 
for ten days, without con\dction — ^without jury 1 Is it 
nothing to be forced to give evidence against yourself 1 
The magnitude of tho puni^meirt is comparatively of 
little moment. It is the principle that is daigerous. A 
free citizen ought never to hold hi& liheriy, even for an 
hour, or the slightest portion of his property, at the will 
of any magistrate. But those I have noticed are not 
the worst features of this species of punishment. Yague 
and uncertain as is the definition of the offence, yot if 
impartial persons were appointed to decide, whether any 
given word, look, or gesture was contemptuous, thero 
■would be some security (a slight one, I grant) against 
oppression ; but, as if it were to make this example one 
in which every principle of correct procedure was to be 
violated, the person offended is constituted the only judge 
—■tho judge without appeal ; and lest Ms resentment 
should have time to cool, he is armed with the power of 
summary process — and if he want evidence, he may force 
tho defondtot to produce it Let it not be said, as it 
sometimes k, that this is an advantage ,* that the defond- 


iu) Act mh Marcih 1833. 
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ant may, by his answers to the interrogatories, exonerate 
himself. Not so. In the case of contemptuous words 
(and I see no reason why it should not extend to acts 
also), if ho admit the speaking or the writing, tho court 
have the right to judge of the intent as manifested by the 
words ; and although the party should deny aixy disre- 
spectful intent in the most unequivocal terms, the court 
may declare that the answer is false, and proceed to 
impose tire punishment (a) ; and this power is given, too, 
in the very oases where it ought to be withheld. If it 
were confined to oases of actual injury, not only would 
the offence be more susceptible of proof — ^not only would 
there be a corrective in public opinion, which could be 
fixed upon the question, whether the injurious act had 
been committed or not ; but the passions even of tho 
party injured, if he were constituted the judge, would be 
loss liable to be roused. It is a trite, and therefore, pro- 
bably, a true observation, that men forgive injuries much 
sooner than insults. Judges (although by vesting thonr 
with this power we treat tlrem as angels) are men ; their 
passions wrU be more readily roused by real or fancied 
insults than they would be by injuries, and nothing can bo 
more at war with justice than passion. Another evil — 
there is no end to them — ^is, that from tho rrature of tho 
crime, its existence must depend on the temper of the 
judge who happens to preside. W ords which a man of a 
cool and considerate drsposition would pass over without 
notice, might trouble the serenity of another more sus- 
ceptible in his feeling or irritable by his nature. There 
is no measure for the offence, but the ever variable one 
of the htunan mind. The judge carries the standard in 
his own breast ; and if, by close observation, you have 
discovered its probable dimensions, your work is but 
b^n, for every succeeding magistrate has his own scale 

(a) 1 Ma.it., Nugent’s case. It is ttne^ tho words ■used there, could 
not be reoonoiled to the dedaiation that no disrespeet was intended] but 
if this case was correctly decided (and there is no reason to doubt it), the 
court have the right, in all cases, to judge between the snswer to the 
inteirogatories and the words used. 
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for the weight of an oflence, hi& own measure for the 
extent of the punifahment. 

T do but waste the time of the honourable body I 
address, in showing the dangerous nature of this unde- 
fined power ; for its apologists cannot hide its hideous 
features. Blackstone acknowledges that it “is not agieo- 
ableto the genius of the common law in any othei instance 
but he does not attempt to justify it even fiom necessity, 
and contents himself with showing that it is of “high 
antiquity, and by immemorial usage has become tlie la^v 
of the land that is to say, that it is common law, and as 
that is the perfection of human reason, that it must be 
good. But here, where we are not satisfied in general 
with this reasoning, as summaiy as the process it is used 
to defend — ^here, and on this occasion, when we are in- 
quiring, not what is, hut what ought to be law — hcie 
some other argument must be used to show that we ought 
to adopt or continue this oppressive absurdity : and that 
argument is found in a single word — ^necessity. In the 
present improved state of human intellect, people do not 
so readily submit to the force of this word as they for- 
merly did. They inquire — they investigate, and in moie 
instances than one, the restdt has been, that attributes 
before deemed necessary for the exercise of legal power, 
were found to he only engines for its abuse. Not one of 
the oppressive preiogatives of which the crown has been 
successively stripped, in England, but was in its day, 
defended on the plea of necessity. Not one of tho at- 
tempte to destroy them, but was deemed a hazardous 
innovation. Let us examine whether this power does not 
partake of the same nature. 

A. recurrence to the great principle of self-defence, 
which we have in a former part of this report developed, 
will serve to show with some certainty, as it is thought, 
to what extent this power is necessary or proper. Society 
has, if our reasoning be correct, the right of self-defence. 
Every department created by that somety for its goveifli- 
ment~weiy rnMual composing that society, has the 
4. right, defined to mean the right of dt^nding mdst* 

Jr. I t ilrf 
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ence, and the operations necessary to existence. But 
society, as tlie superintending power, must have, for the 
purpose of securing these and all other rights belonging 
to departments and to individuals, the further power to 
punish. Society alone has this right. Try the law of 
contempts by this simple rule. Courts of law are the 
oigans of one of the departments of society, and, to avoid 
confusion, we will select for our example couitsi of ex- 
clusively civil jurisdiction ; such courts have the right to 
defend their own existence, and to repress every tiling 
that interferes immediately with the exercise of their 
legal powers. They have tliis right, as a legitimate part 
of society, by the principles of natmal law ; and if it be 
curtailed by any constitutional provision, it is a great de- 
fect, because self-preservation very frequently requires 
immediate efforts that would make an application to any 
other power ineffectual. Every thing, then, that is ne- 
cessary and proper to defend its existence, and secui’e the 
free performance of its functions, can with no greater 
propriety be denied to a court than there would be in 
forbidding an individual to defend his life against the 
attack of an assassin. But neither the court nor the 
individual have necessaiily the light to punish, either 
after the attempt has been repelled or after it has been 
cariied into execution. That is the duty and the right 
exclusively vested in the Avhole society. An individual 
has the right to defend himself against an attack upon 
his liberty or life ; but after be has successfully resisted 
it, he has no right to punidi ; yet liberty and life arc 
considered as sufficiently protected by this limited 
power. Courts of justice have tbe same right to repel 
all attempts to interrupt the peiformance of their 
functions. They are mcorporeal beings, whose existence 
is only in tbe performance of their functions — ^tbat is 
their life — ^tbat is their liberty. They are, or ought to 
be, armed with every power necessary to defend them. 
Noise, interruptions, violence of every kind, must be re- 
pressed ; obedionce to all lawM orders which are neces- 
sary for the performance of their functions, must be 
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enforced Thus far the law of self-defence goes, Lut no 
fuither. Is the violence over — the intenuption 
ceased— is the intruder removed — has the order, which 
Avas disobeyed, been comphed with^ — ^hoie the power of 
the incoiporeal being, as well as that of the individual in 
the analogous case, ceases, and the duty of the sovcieign 
power begins. That alone must punish — that alone can 
define offences and fix the penalty for committing them. 
An infrmgement of the legal rights of a court of justice 
is an offence, and that government is radio rlly defective 
Avhich places the power to pumsh it in the hands of tlio 
offended party. Here, then, wc find the limit of that 
necessity, which is so much msisted on and so little undor- 
stood. Theie is a necessity that courts should have tho 
power of removing interruptions to their proceedings, 
because, unless they can perform their functions they 
cannot exist, but there is none that they should have tho 
power to punish those interruptions ; the laivs must do 
that, by the instrumentality of the courts, hut in tho foim 
presciihed hy law. 

If the argument has been as clearly expressed as its 
foice is felt, it must he convincing to show — ^that all 
those offences distinguished by the name of contempts 
ought to be banished from oui penal law, which they 
disfigure hy the giossest departure fiom pimciplo ; that 
courts ought to be empowered to remove all obsti notions 
to their proceedings ; that ah such acts, as well as those 
tending to interrupt the course of judicial proceeding, 
to taint its purity, or even to bring it into disrepute, 
should be punished only by tho due course of law; and 
that proper punishments, inflicted hy tho regular opoia- 
tion of law, will deter from these acts much more effec- 
tually than the irregular agency of the offended party, 
who sometimes, from delicacy, will abstain from enforcing 
the penalty of the law— sometimes, from the indulgenoe 
of passion, wiU exceed it. 

It is on these principles that this part of the code has 
, oeear framed. It veste ample powers of represrion in the 
• Tbffs' n»y remove every interruption to their 
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proceedings ; they may enfoiee prompt obedienco to 
their orders ; they may, if simple removal ia not found 
sufficient, restrain by imprisonment ; and, after this, a 
regular trial and punishment follows for the offence. 
Here is no angry altercation. All is done with the 
composm’e necessary to the dignity of justice The 
judge is not the accuser ; the accuser is not tlie judge. 
All that class of offences, too, which consist in msulting 
expressions, are provided foi But heio, again, an im- 
partial jury decide, as woll on the nature of the woi ds, 
as on the intent with which they weie used. The judge 
cannot improperly indulge his feelings, or lestrain them, 
to the injury of public justice ; and the offender against 
laws for preserving the order and dignity of tlio judiciaiy 
is liable to the same penalties, entitled to the same lights, 
and judged by the same laws, that apply to other offenders 

This chapter, then, far from derogating from the 
respect due to the judiciary, is calculated, in all its 
provisions, to enforce it; and the insinuation, that its 
author could be actuated by any hostihty to that depart- 
ment, is not only gioundless, but absurd. If, indeed, it 
is hostility to a department of government to desire that 
none but its proper powers should be vested in it by law, 
or, still less, should be exeicised without law ; if it be 
hostility to tho judiciary to divest them of tho odious 
accumulation of the offices of judge, party, legislator and 
accuser in the same person ; to protect them functions in 
their exercise, and punish all attempts to interrupt them ; 
then is this chapter dictated by a spiiit of the most 
determined hostility. 

Tlio next class of offences arc those which affect tho 
public tranquillity ; and they foim the subject of tho 
sixth title. The fiist chapter compiises two offeuces of 
this nature — unlawful assemblies and riots ; fihe first 
being a preparatory step to the second offence. Thoy 
are both so clearly defined as not to be easily confounded ; 
and although both are taken, in their general features, 
from the English law, there aro several modifications 
introduced, which, it is hoped, will be considered as 
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improrements. If the object of the one or the other 
offence be in opposition to the collection of taxes, or to 
a sentence of a court, or for the purpose of effecting a 
rescue, a definite increase of punishment is ordained, 
instead of leaving this entirely to the discretion of the 
court, -which would have induced the necessity of an 
enlargement of that discretion in fixing the original 
punishment, so as to embrace the two cases. To en- 
courage obedience to the law, it is provided, that if any 
one, either voluntarily or in obedience to the admonition 
of a magistrate, shall leave an unlawful as-sembly, with- 
out any intent to return, before a riot lias been committed, 
that ho shall avoid the punishment due to liis assisting 
in the first offence. An increase of punishment is also 
directed against those who shall appear armed at such 
unlawful assembly or riot ; and to avoid all equivoca- 
tion, the term is one of those that are designated as being 
used in the sense described in the Book of Definitions. 

A pioceeding, analogous to that of reading the riot act 
in England, is directed to be had by the magistrate, to 
disperse an unlawful assembly, or put an end to a riot ; 
but it is one that, it is thought, is better calculated to 
strike the attention, while its purport is equally or more 
intelligible to such an assemblage ; and it consists in the 
display of a flag, accompanied by a short proclamation ; 
the effect of disobedience to which is pointed out ; and in 
the correspondent chapter of the Code of Procedure aU 
the forms ai“e given, as well as tlie mode pointed out for 
calling out and employing the military, in aid of the civil 
power, when the first is insufficient to restore order. 

An article m this chapter imposes a penalty on those 
exhibitions of pugilism which ffisgrace any society in 
wMch they are suffered. 

Public disturbance is a minor species of this genei’al 
offence, and it is made punMiable by a slighter penalty, 
and may be repressed by the summary .mterference of 
the magistrate. 

Articles containing negative provisions prevent any 
interference wxtii legal meeting 
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Oifences against the right of siiFrage form the im- 
portant subject of tho seventh title. Bribery, violence, 
undue influence, are endeavoured to he guarded against 
by enactments, sufficiently explicit to be understood 
■without commentary, and by penalties proportioned and 
analogous to the several offences. 

The eighth title would require much elucidation, if the 
subject of it had not already been submitted to tlie 
legislature, and if its provisions had not received their 
sanction and produced some strictures ; but being founded 
in true principles, the more closely it has been examined 
the more clearly has its utility appeared ; and if a 
novelty, it is not one of those that can be characterised 
as dangerous or useless. While we all profess a respect 
almost amounting to adoration for the liberty of the 
px'css, we may be permitted to wonder that it has, as yet, 
been protected by no penal enactments, while every code 
abounds with laws to guard against its abuse, and fre- 
quently, too, under that pretext, to destroy it. Our 
state has been more particular than most of the others, 
in guarding this precious privilege, by its constitution ; 
but the constitution could, of course, contain no penalty 
for a breach ; that care was left to the legislature. We 
cannot too often recur to the very words of our funda- 
mental law on that subject ; full of foresight and wisdom, 
they are calcidated to defeat every attack that might be 
made by open violence or insidious attempts upon this 
safeguard of our liberties : “Printing presses shall be 
free to every person who undertakes to examine the pra- 
ceedings of the legislature, or any branch of the govern- 
ment, and fw law shall ever he made to restrain the right 
thereof” (a). But if such a law should be made ; if a 
■wicked and corrupt legislature should try to repress any 
discussion of their proceedings by heavy penalties ; and 
if a subserving judiciary should be found to execute their 
unconstitutional statutes, where is the remedy ? Should 
there be none 1 Why should disobedience to this eon- 


(a) OonstitHkcm of Juouimana, art. yi, seefe. ?1. 
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stitutional law go unpunished 1 Surely the immorality 
of the act, and most surely its injurious tendency, are 
sufiiciently apparent to call for and to justify repression 
and punishment. Surely the legislature, which provides 
a sanction for this wise and highly impoitaut law, are 
performing a sacred duty. 

A ga.m ; this was a favourite theme with the framers of 
our constitution. They seem loth to quit it while any 
thing remains to be said that could show the liigh regard 
they had for this privilege. They add : “ The free com- 
munication of thoughts and opinions is one of the inva- 
luable lights of man, and every citizen may freely speak, 
write, and print on any subject, being responsible for the 
abuse of that liberty.” But if that freedom, thus in- 
tended to be secured, is endeavoured to be shackled by 
threats, by actual violence, by the illegal exercise of 
judicial power, under pretence of an alleged abuse ? Are 
not laws tending to restrain these abuses worthy of the 
attention of the legislature when it is forming a system 
of penal law 1 Either the privilege was not worth all 
the care and attention which has been given to it in the 
constitution, or it is worth that of the legislature bo 
protect it. Without some law of this kind, the consti- 
tutional provision can have no efficient oporation. But 
with the aid of the penal law, it receives the force and 
effect which its importance merits. 

A very superficial attention to one of the articles Iras 
produced an objection that seems to have had some 
weight, but which is entitled to very little. The article 
imposes a penalty on any judicial or other officer who, 
under pretence of any law which contravenes the constitu- 
tion in this respect, shall restrain or prevent the exercise 
of the liberty of discussion secured by the constitution. 
Now, it is said, if a legislaturo be found wicked enough 
to pass such an unconstitutional law, they will also, to 
secure its execution, repead that part of your code, and 
youj^ penalty then goes with it. This objection was 
aatii^f^ted in the first 3^epoi% and it was answered that 
'' Upon the pxiyilages of the people are, for tiie 
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most part, insidiously made under pretence of puWie 
good, and clothed, at least, -with a specious regard for 
constitutional foims ; and that a repeal of this part of the 
code would take off the mask and put the fiieuds of the 
people on their guard, and therefore it would not he 
attempted ; or, if it were, that the repeal of this part of 
the code, like the attack of an outpost, would put the 
main body on their guard. Anoihei reason may now ho 
added ; that a law infiinging that important part of the 
constitution might he passed, not from any direct hos- 
tility to the liberty of the press in general, but for the 
purpose of some party advantage or other temporary 
motive in troublesome times ; and, in such case, it would 
not he accompanied by the repeal of the code. Again : 
the existence of this article in the code, at least, forms 
an additional security, for members might he found to 
concur, from interest or passion, in abridging' the liberty 
of the press, who might not go the length of repealing 
the article; and every additional secuiity which is 
attended with no inconvenience — and none can be even 
supposed here — ^is of the highest hnpoitance. And, 
finally, admit that it may be rendered nugatory by a 
repeal : yet, if it should be of use until that repeal takes 
place; if it should defeat one unprincipled attempt to 
destroy this sacred privilege ; if it should only give time 
for its friends to rally in its defence, it would be of ines- 
timable value. 

As expression, also, of legislative opinion, its import- 
ance is not small ; and the vigilance which it testifies in 
the guarding of constitutional rights will not only reflect 
honour on &ose who pass it, but teach the people how 
to appreciate those rights which they see thus carefully 
enclosed with penalties. 

One more reflection, and I dismiss the subject with a 
ample reference to the chapter which contains nothing 
that needs an explanation to elucidate any further the 
several offences and their punishment : that reflection is 
this, — ^that there is no one possible inconvenience attend- 
ing the execution of any of the enactments of this chapter, 
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No penalty can fall on any person who does not opeidy 
and wilfully Yiolate one of the most important parts of 
his country’s consfcitution ; no ambiguity in the definition 
of the offences ; no undue seyerity in the punishment It 
is new ' This is the “very head and front of its offend- 
ing ; ” but it is not dangerous. It is believed to bo 
necessary and highly useful. 

The ninth title relates to offences affecting public 
records : on which subject we have now thi-ee provisions 
in the 19th and 20th sections of the act of May 1803, 
and the 8th section of the act of 19th March 1818. By 
the first it is forbidden feloniously to steal, take away, 
alter, falsify, or otherwise avoid any record, writ, process, 
or any proceeding in any of the courts, under the penalty 
of fine to three thousand dollars, and imprisomnent at 
hard labour not exceeding two years. 

The second provides that tliose who shall deface, alter, 
or embezzle any record, or enrolment, or matter, or 
instrument recorded, or registry thereof, with intent to 
defraud, shall pay a fine to one thousand dollars, be im- 
prisoned at hard labour to tAVO years, and be rendered 
incapable of holding any of6.ce. 

By the third, if any person shall forge, or counterfeit, 
any public record or attestation of a public officer, where 
such attestation is legal proof, he shall he punished by 
scditary imprisonment to one, and at hard labour not less 
than two nor more than fourteen years. 

Thus, taking these sections together, we find, first, that 
to steal or alter the xecoi'd of a court may be punished 
by a fine of one cent and imprisonment for one hour, but 
that the fine cannot exceed three thousand doUars nor 
the imprisonment two years; whereas the minimum 
punishment for forging a record of enrolment is exactly 
the maximum that is inflicted for stealing or forging the 
record of a court, unless the general expression, record, 
in the third act, should be construed also to include court 
records; in whidh Case there would be the difference I 
have stated between the punishments for stealing and for 
the same record. 
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Secondly, that there i$ a difference in the punishments 
of the two offences, designated in tlie first two sections 
respectively, that does not seem to be warranted by any 
distinction between them, in moral guilt, or public or 
private injury. 

Thirdly, that in a fair construction of the words em- 
ployed, all three of the sections include the same offence, 
to wit, forging the lecoid of a court. The first desig- 
nates, as one of the acts it foibids, to alter, falsify, or 
otherwise avoid any lecoid, or other pioceeding in any 
court. The second, to deface, or alter, or embezzle any 
record, em’olinent, or matter of record, &c. The tldid, 
to forge, or couuteifeit any public record. AU of these 
have difieront penalties. Are they all to be inflicted ? 
The reasoning of the court {a), above quoted, would seem 
to decide the affiimative of this question, for none of 
them contain a repealing clause, and two of them are in 
the same act. Yet, if they are, what confusion must 
ensue. This evil is remedied by the code, these, 
and all other offences of the same natuie, are clearly 
desciibed ; all the words used in the description are 
defined ; and the distinction, between the guilt and 
mischief, Avhere an officer, who has the custody of the 
records, betrays Iris tiust, by falsifying or destroying 
them ; and tho same crime committed by any other 
individual, is marked by an increase of pmiishment. In 
this, as well as in a subsequent title, the law is simpli- 
fied by using a general description of the records in- 
tended to be protected against falsification and other 
injiuy, rather than by an enumeration, which is gene- 
rally made unpeifect m a few years by other instruments 
coming in use, which it is also necessary to protect. False 
certificates of recording officers, personifications to exe- 
cute, or acknowledge, or prove authentic instruments, are 
provided against ; and a section, describing wbat shall be 
deemed a fraudulent use of a forged record, will, it is 
believed, clear up doubts that have heretofore existed on 
that subject. 


{a) 10 Martin. 
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Th.e title of offoncos against the cunont coin of the 
state, is &o drawn as to embrace every ofleneo of this 
nature. There is, among otheis, a section making it 
penal to possess counierfeitcd coin wilh the intent to 
pass it as true, either in the state, wliieh is iiio piovision 
of the jirosent law, or to send it, for tli<it purpose, into 
any other of the states, or into a foioign conn by. This 
is new in penal legislation, but it was thought honour- 
able to tho state to prevent its being tuado a don, in 
which coiners might carry on their fraudulent manufac- 
tory to the injury of other countiies, whether enemies 
or friends ; and as one step towards tho ajiplication of 
that golden rule, “ to do as we would bo tlene by,” to 
nations as well as to individuals. These advances need 
only be begun ; they will be reciprocated ; each will 
promote its interest as well as its honour, by making or 
meeting these advances, and from the most tiifliug be- 
ginnings, consequences most important to human happi- 
ness may result. 


The great evil to the revenues of iho state, arising 
from a misapplication of public moneys by those en- 
trusted to receive them, was seriously considered, and a 
preventive remedy is proposed, which, it is thought, will 
in a great measure take away the temptation to the 
offence. A forced deposit of all moneys, by leaving no 
large sums in the possession of the party, will leave him 


little mducement to incur the penalty ; and tho measures 
described in the code, are such as cannot fail to bring on 
detection in case of disobedience. After the deposit is 
made, it cannot he withdrawn without a deliberate crime, 
the commission of which, in the nature of things, cannot 
remain concealed. In orchnary cases, this breach of bust 
is made with the design of replacing the money before 
it can be called for ; and this honest intention palliates 
to the party the irregularity of the conduct. But if this 
was to be preceded, before any advantage could be made 
by false check, that must remain on file 
<?t>nnction of the party, ho will, nine 
frorh th® offence, and the revenue 
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Extortion by collectors, or yiolence again'it tbem, are 
equally provided against. 

Under the head of offonces which affect comiucice and 
manufactures, vve have, firiat, those winch affect foreign 
commorce. 

These are offences against the inspection laws , ship- 
ping articles without inspection, when it is lequiiod by 
law ; and counterfeiting uiailvs or brands of the proper 
officers. The frauds which have been but too common 
in packing ai tides of little value in boxes or bales, in- 
tended for exportation, are punished by an adequate 
penalty. Destroying a vessel on the high seas, by the 
master or niaiinors ; frauds against insurers, eitliei' in or 
out of the state, by shipping articles of inferior value ; 
and any act done in the state, preparatory to a fraud to 
be completed abroad ; or any such act done out of the 
state, if the fiaud is to he completed within its limits, 
make the paity liable, and this in viitue of a principle 
that has been before discussed. 

A chapter regulates the conduct of tavern-keepers in 
regard to seamen ; and rcfeis to the existing laws on 
that subject, it being rather a matter of j olice than of 
penal law. 

A shoit chapter contains the usual and simple penalties 
against using false weights and measures ; and another 
has some new enactments to punish the fraudulent use 
of false marks on merchandize, which usually denote the 
quantity or quality of the article contained in the 
package. 

The next class of offences, which may be distributed 
under the head of those which injure the commerce, 
manufactures, or trade of the country, are those affecting 
the validity of wiitton contracts — & most important title 
in the criminal law of modern times, although scarcely 
known in the simple code of our ancestors, in the middle 
ages. Among the offences of this class, forgery is the 
most prominent. As was natural, it has closely followed 
the footsteps of paper credit. It has increased with 
increasing commerce, and thrives most where the oireu- 
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lation of bank paper is most widtly spiead In Eni^laud 
it was an offence at common law , but it could not be 
very prevalent at a time when commerce was liarter, and 
when the evidences of public and piivate credit, being 
alike unknown, little inducement ^\as offered for the 
exercise of the ingenuity of the veiy few vlio had 
learning enough to commit the offence , being then 
neither felt nor apprehended as a seiious evil, it was 
punished only as a misdemeanour 

By the first statute (8 Richard 11. c. 4) it would 
appear that this crime was only apprehended from judges 
and clerks, and in the falsification of court records alone. 
Riom the provisions of the statute of 8 lloury VI. we 
may judge that it began to make some progiess , that 
others, besides judges and clerks, tampered with the 
recoids, and that the evil was sufficiently prevalent to 
require a seveie penalty ; for by that stfitutc the offence, 
by whomsoever committed, is raised in the calendar of 
crimes to the rank of felony But by the opei.ttion of a 
clerical privilege, this law had the effect of exempting 
from punishment tLe only persons who were onahlod to 
commit the offence ; while its penalties could be enforced 
against those only who were under a physical incajaicity 
of incun ing them altliough the crime could be committed 
by none who could not read, the knowing how to tead 
was the certain means of escaping punislunent, wliich 
was only inflicted on those who demonstrated, by thoir 
ignorance of that art, that they were not guilty. This 
absurdity continued until late in the reign of Elizabeth. 
W e then find the government first beginning to pay some 
attention to the subject Their statutes, however, pro- 
bected no species of written contracts, until experionco hod 
shown that it became the object of the offence, and its 
prevalence forced them to legislate ; but even then, they 
caroMly restricted their protection to that species of 
writing which called for their immediate attention, living 
^ othem to form the subject of another law, when their 
introductaon into c<^eroe should tempt the hand of the 
fiiwgeaf to counterfeit thewj so that the English statutes 
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might serve as a chronological catalogue of the secuiities 
successively in use, from the time of the firat statute to 
the present day. 

The first enactments on this subjet t are, I believe, the 
statutes of Ilichaid II. and Heniy VI before referied to. 
Neithei of those relates to any other forgery than that of 
records From that time no other writing seems to have 
claimed the attention of the law, until the fifth year of 
the reign of Elizabeth, when the forgery of deeds, char- 
ters, scaled writings, court rolls and wills, by one section , 
and by another, that of obligations, acquittances and 
releases, was punishable by mutilation, imprisonment and 
forfeiture During this reign there is but one other law 
on the subject (a), which relates to soldiers’ and marinet^i’ 
passes, and makes the forgery of them felony, \mthout 
benefit of clergy. From this time, for more than a cen- 
tury, I find no statute referred to in the treatises on this 
subject , but they multiply afterwards in an extraoidinaxy 
ratio. There are two m the reign of William III — five 
in that of Anne — eight under the first George — ^ten in 
the reign of his immediate successor — and thirty-seven 
from the 1st to the 45th of George III., since which I 
Ime no account, making, in all, more than sixty 
statutes, bearing on difleient modifications of the same 
offence. 

This legislation was inevitably confused from its pro- 
lixity, It was also, from its natuie, in some degree 
inefficient By attempting tbe difficult, perhaps the 
unattainable, object of protecting every species of writing 
by name, it constantly left some unprovided for, and, of 
course, open to the enterprise of offenders , until the 
statute, like the “Pcena peek Chudo” of the poet, came 
limping behind it with a new penalty. But the appli- 
cation of this penalty was attended with new difficulties 
from the defects of the system. As each penalty was 
denounced against those who falsified a particular instru- 
ment, it was necessary, in the act of accusation, to chaa^e 


(a) Stat. 39 Eliz 
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that the writing in question was one of tliat particular 
A mistake in this nomenclature has proved fatal 
to more than one prosecution. 

Another source of uncertainty in this system is, that a 
change of circumstances and habits in the country, may 
render the law obscure and sometimes unintelligible] 
The name by which certain writings are designated in the 
act, may be well understood at the time of its passage, 
and afterwards, by disuse, become wholly unknown, at 
least to the people ; for instance, in the territorial law of 
1805 it is made forgery to counterfeit a cotton receipt. 
This instrument is understood in those parts of the state 
where cotton is the staple commodity, to mean a kind of 
negotiable receipt, given by the owners of cotton gins, to 
their customers, for cotton brought to be cleaned ; but in 
the lower part of the country, I doubt whether it is, even 
now, generally understood, and certainly it would not be, 
if either that species of culture were abandoned, or if, by 
the invention of some cheap machinery, every planter 
should clean Ins own cotton. In either of these cases, 
the .teipi piiglitbe applied to some instrument for which 
it w*is-hever intended; 


. ; : Our legislature might have avoided these inconveni- 
' , ehces, but unfortunately they proceeded on the same 
,, yicioius plaip, of enumeration, which had been adopted in the 

■ Slfttdte Mw of^^^ and as might, have beenpxpected, 

! # framing our law of 

■I i 4:8P:^, h^4the English' catalogue beforp us, ^d. might, 

;; - hull feom her statutes ail 'the ; writings, which we wish, to ■ 
t^. tbds,s„ in use,, amphg purselveB, for the purpose of 

pefioji, 

Iiro|i^s4of;'time,,'ow statute' ' 

' tt'K V '.'W+jsA'-’a'vN ' 1; .'■'-f'-l ‘ I/' . 1 ' ■' i 
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obvious, that I was, at first, inclined to think that some in- 
surmountable objection, which I could not discover, must 
have prevented their adoption. But when the most deli- 
berate exercise of my judgment could suggest no such ob- 
jection, I ventured upon the description of the offence, not 
by enumerating the different writings which should be its 
object, but by a definition, intended to embrace all those 
which it is the policy of the law to protect by the high 
penalties attached to the crime of forgery, and to exclude 
all those which, from their nature, ought not to be the 
subject of that sanction. This change is offered with 
some confidence, because the foundation of it is laid in the 
definition of this crime by the common law, which, as far 
as my reading and observation have gone, has given rise 
to much less uncertainty of decision, than has taken place 
in the practice under the statutes. By these means aE 
the uncertainty, arising from an erroneous charge in the 
indictment, as to the species of contract, and it is no small 
item, will be avoided. It will be, hereafter, only necessary 
to describe the effect of the instrument, not to declare to 
what class of contracts it belongs ; and every instrument, 
which the convenience of commerce or the extension of 
obligations may introduce, will, at once, be protected by 
the law, without a new statute to add its name to the, 
list. The next change from the present system, which is 
proposed, grew naturally out of the first. By the thirty- 
third section of the law of 1805 it is enacted, that '‘all 
the crimes, misdemeanours, and offences, therein enumeiv 
ated, , shall be taken, intended, and construed according 
to, and in conformity with, the common law of Engird.” 
This has always been construed into an adoption of thd ' 
common law definition of the several offences which are 
■ made punishable by our statute law,,, where the statute, 

' itself gave no other definition. But by the commoh:l.si.;w' • , 
, isbme -E^^ considered as forgery, which eduldSnbti^ ; ‘ 

brought wiiiim any reasonable definition . of .ti 
,if a n^ had made a conveyance, ;^bnld. 
execute , ahothe? of a prior ^ 

, intent , t»’ Eeh’ahdj ' m 
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himself, pretending that he was diiothei pel sou who bore 
the same name, but had better ciedit, oi if lie proem od 
the execution of an instrument which had lieen socictly 
alteied, or substitutod one for anothei befoic agieed upon , 
all of these acts uero classed under the head of foigciy. 
They can bo placed there, however, only by an ailutraiy 
arrangement, which dostioys all sysb'ins, and sids de- 
finition at defiance They have this, in common with 
forgery, that they aie all fraudulent acts, and aic all 
committed by means of written mstiuinents , but forging 
implies falsification of an instrument, and cannot bo com- 
mitted by the fraudulent use of a tiue ono, or by the 
alteration of a wiitmg before it becomes the ai t of any one, 

T hai e, tlierefoie, characterized them as ofieuces affect- 
ing wntten contracts, and annexed to them different 
measures of punishment, propoitioned to the offonoo, but 
have not considered them as forgeries. In the definition 
I have offered of forgery, the intent to defraud is equiva- 
lent to the actual completion of that part of the offence. 
In that the new plan coincides with the present system ; 
but it differs from it in this, that no particular person 
need to be assigned, as the one on whom the fraud was 
intended to be practised The necessity for this desig- 
nation, and the uncertainty of the proof, leads now to 
the escape of the guilty. But although the allegations 
of fraud be general, it can never injure the innocent ; for 
if it does not appear from the instrument, it must always be 
•strictly proved. An inspection of tbe different articles of 
this chapter will render any further exposition of them 
here unnecessary. If its provisions aro well drawn, it 
provides for all those offences affecting the validity of 
written contracts, which have been deemed worthy of 
punishment by the English law, or which require it under 
our state of society. The Msification of other writings, 
not affecting properly, such as public records and other 
uffioial acts, is provided for in other parts of the code. 

AlAough, by the general plan, all the defi-uitions of 
^ wtsrdsiused in the code are collected in the hook 

ordBt is deviated from- 



IHE UODI OF CRIMES AND POMbHMb&Ti. 


2B1 


in eases where woids or phrases are used exclusively in re- 
lation to any particular offence, in which case they are 
sometimes placed as articles in the section which treats of 
the offence This deviation is more peiceptible in this 
chapter than perhaps any other in the code, and li extends 
in this instance so as to embrace definitions of some 
words that are not used eKclusively in regard to the 
offences contained in that chapter It was resoitod to in 
order to bring into one view eveiy thing necessary for 
the full understanding of an impoi taut class of crimes ; 
but, in all such cases, the same definitions will be found re- 
peated in the Book of Definitions. 

In order to give a conuocted view of all the changes 
that are proposed as well in the prosecution as of the 
definition of this class of offences, I must anticipate here 
some obsoivati >ns which regulai-ly would find their place 
in the introductory discourses to the Code of Procedure 
and the Code of Evidence As to the first ; that part of 
the Code of Procedure which relates particulaily to 
prosecutions for offences under this chapter, contains 
some provisions which require particular notice One 
great inconvenience in the present system, has already 
been hinted at ; the necessity of giving the false instru- 
ment a name in the indictment, in other woids, of charging 
that it purports to be a receipt, a note, or some other 
of the wiitmgs which are specifically enumerated in the 
vaiious acts By substituting a definition mstead of such 
a catalogue, this difficulty in the practice is avoided. 
Another very fruitful souice of captious exceptions arose 
from the necessity of sotting forth exact copies of the 
instrument in the indictment, a mistake in which led 
always to delay, and sometimes defeated the ends of 
justice. It is thought that the provisions on this subject 
wiU effectually prevent this evil , while, at the same time, 
they assure to the accused every degree of certainty in 
the accusation, necessary to a full understanding of the 
charge, and every facility which justice and humanity re- 
quire for making his defence. The hope of escape, by 
some technical exception, animates every culprit; he 
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generally oyerrates. Life chance of acquittal from this source; 
and it is, therefore, a point of the gicatest importance to 
cut off this hope of impunity, to convnno the accused 
that no defect of form can under any ciu umstances, pro- 
cure his escape ; and that the only chanco of safety lies 
in an acquittal on the merits. This conviction, once 
deeply impressed on the minds of oihmdei s, and counter- 
acted by no examples of impunity fiom defects of form, 
will have the happiest consequem os, pai i iculaily in this 
description of ciime, in which these objects <»re at piesent 
most common, and on which, woll or ill-founded, the 
guilty place the greatest reliance for escape. To effect 
these important ends, provision is made in tho Code of 
Proceduie, that before the defendant can ho called to 
plead, he shall be furnished with a eo])y of tlie instru- 
ment said to be foigod, have an opportunity of comparing 
it with the original, and at a time assigned he called on 
to produce his objections, either for any variance, for 
misnomer, or any other defect of form ; these are to he 
disposed of in a manner diiected by the code, belbro the 
plea ; and then the trial takes place, divested of any other 
inquiry but that on the merits. 

This part of the Code of Procedure provides also simple 
forma of indictment for every offence contained in the 
corresponding division of the work, and for every modifi- 
cation of these offences ; from which it has been endea- 
voured to discard aU superfluous allegations, but to give 
to the accused all necessary infoimation of the nature of 
the charge against him ; hut a close adherouce, even to 
these forms, is not rendeied essential, and moans are 
taken, and it is hoped effectual means, to remedy every 
evil arising from exceptions to defects of form. I now 
pass to the considemtion of a few rules of evidonce, 
oenfeiined in the Code of Evidence, applicable particularly 
to trial for offences of this class. 


By the Enghsh law, the peison whose name is forged, 
not admitted as a witn^s to prove tho forgery, if 
sedi csould have tieen supported against him on the 
if it Thk tsplmoa is, by the 
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Englisli juribts, endeavoured to be reconciled to the 
geneial lule, that direct interest alone shall be deemed 
an objection to the competency. 

1st Fiom the consideration that the forfeiture conse- 
quent on conviction vested all the propoity of the offender, 
and, of course, the instilment on which he wa*! convicted, 
in the crown, who neithei' could, nor would, cufoico the 
payment of it after conviction ; and that, therefore, there 
is an evident interest in the witness to procure such 
conviction 

2nd. That it is the practice of the courts to impound 
the instrument on which a conviction for forgery took 
place ; that is, to keop it in the hands of their officer to 
prevent a fiaudulent circulation, and therefore it would 
be the interest of the witness to procure a conviction, 
because, in that case, the difficulty of succeeding in a 
private suit would be insurmountable. 

The first of these reasons camiot apply here, where 
forfeiture is unknown; and the practice on which the 
second is founded, is so modified in the new code, as to 
give facility to the bringing a civil suit, even on an 
instiument which, in the criminal court, has been 
declaied a forgery. There can therefore be no foundation 
for alleging an interest, that would render the witness 
incompotont uudei our law ; and to exclude him for any 
other of the reasons usually alleged, would be a departure 
from principle, and destroy the haimony which ought to 
prevail between the rules of evidouce in ciiminal and 
civil cases. It is true, that a bias may not unreasonably 
be suspected in such a case against the prisonor. But it 
is one that can be appreciated by the jury, and therefore 
ought to go to credit, rathor than competency. 

“ In adopting this rule you will only sanction what 
has heietofori- been practised in this state, and in several 
others governed by the principles of common law ; but 
as there has been a diversity of decision on this point, 
and as the English rule is at present observed by our 
courts, it was thought proper, for the reasons alleged, to 
abrogate it by a legislative provision,” 
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The chapter nn fraudulent insolvfin-u-- Iuh bi cu framed 
with a view of making it applioable to tlio sy->tem 

of insolvent lawh, or to any othor th-it ni ty l»o ‘■ub'.iituted 
for them. The great evils to bo appn hoiwlod in those 
eases being, the concoaliuont of piMpori), tin* fi.tuiliiJont 
conveyance of it, and the creation of lictitious th‘l»ts All 
these have been provided aguin'^t, by ]u‘n.iln(“^ .ilt[ilicablo 
as well to the clishonest debtor as to llu* poisons who 
may colleague with him, to the injury oi tlii‘ ci(dittns. 
These penalties extend to penitent iiiiy iuij»i isunmeut for 
making a false and fraudulent .seheduh* ol pmpf'i’iy or 
debts, or for wilfully dcstroj’ing books or jiapers, nidi a 
design to defraud The other otfences b< ing such mca 
sures as are, for the most part, rcsorfetl to in inouif'uts 
of embarrassment and trouble, not showing such depravity 
as calls for the discipline of tlm jxmitentiury, it was 
thought would be sufficiently corrected by suspension of 
certain political and civil rights, and by inijn*isomnent. 
The circumstanoes of the insolvent forbade the mldititm 
of any fine to his otTenco ; hut it forms part of the punish- 
ment of those who collude with him, and who may bo 


supposed to have the means of paying one. 

By the single article of the tliirteenth title, rijsjicctlng 
offences affecting public property, it is thHilari'd, tliitt all 
the provisions for the protection of private iiropi'i ty, apply 
also to that of the public. And in the fovirtoonth title i« 


also comprised one general provision referring to the 
ordinances of the Juries of police, and the public corpora- 
tions of cities and towns, for the laws resjicctiug the 
making ^d enlarging the levees, roads, bridges, streets 
and public squares, and for the penalties they impose for 
a drttegard of them j it having been found impossible, in 
a permanent system, to provide for the varying l^islation 
that the changing nature of the subject would require ; 
or, in a general system, to embrace all the dreumstances 

But two chapters 
on this sub- 
i’ JiSe justly made 
leeal 


» ^ ©shtsltt. iSh# 
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openition. Tlioso two chapters ai*e based upon the present 
law, and, therefore, need no further elucidation. 

The fiitocntli title relates to oftences injurious to public 
health or safety. At the time it was written the Code of 
Public TIe,dth was in force. As it has since been re- 
pealed, it is presumed that the legislature do not consider 
any provision agjinst the introduction of infectious and 
contagious disoidcrs to be necessary, and the chapter on 
that subject is suppressed. The first chapter of this title, 
as it now stands, imposes a penalty on all those who store 
gunpowder in greater quantity than ten pounds, within 
one hundred yards of a dwelling-house, or public road, or 
the land of any person who does not give his consent ; who 
carry on trades injurious to the health of those who live 
ill the vicinity ; and against those who adulterate pro visions, 
liquor, or drugs, so as to make them injurious to health. 

Offences against morals are the subject of a title con- 
taining four chapters 

The first relates to disorderly houses, and its provisions 
coincide substantially with those of our statute, but the 
oftbnees are more precisely defined. 

The second chapter contains prohibitions entirely new 
in our law, although they form a very comprehensive 
part of the English common law, under ihe title of 
Ofleiices agaiust Decency. This is quite undefined in 
that law. In the chapter which I present, it is restricted 
to four cases : indecent exposure of pemoii ; insulting and 
indecent language to a woman; deliberate seduction, 
under promise of marriage ; and the infamous agency of 
ministering to the vices of others. Seduction is not, I 
believe, puiiisliahle in England, unless preceded by a 
conspiracy ; nor in any manner wliatever by our statutes. 
Yet, if Ave considei the base profligacy of the act, by 
which the most implicit confidence is betrayed, and the 
most solemn promises are deliberately broken, not only 
to the utter ruiu of the unsuspecting victim, but to the 
disgrace and misery of her connexions, it is one in which 
the immorality of the act, and the misery it inflicts, both 
require exemplary punishment. 
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Althongk the private excesses of the }Ki''sion U tween 
the sexes cannot, witli propriety, be marie <h(' siibjc'ct of 
penal law, yeti public opinion, in all nitioiis, b.is lihiiked, 
by its decided lepiobation, him wlio, vitliout liomg ex- 
cited by his own passions, ministers to tliose of otbms for 
gain, and in that vile oflfico fxcipu'ntly sedius s innocence, 
or purchases the influence of inf.inious or luces'.itons 
parents to the dishonour of their eliiUl. The nidicuion 
of public sentiment has, on this occasion, liei u jiuisucd, 
and the act has been made penal by the code 

It seems right and pro]jor that the law sliould l(Mid its 
aid to punish all acts against individuaK tliaf provoke' a 
just resentment, which will naturally vindicate itself, if 
the law refuses its aid. It is for this re.iMm that the 
article, imposing a penalty on indecent and insnlTing ex- 
pressions to a woman, has beon added It h.is Ik'Cu 
considered, by one whose authority and opinionb 1 highly 
respect, as descending into minutim uubefltting a pcmal 
code, and as one of those offences to b<' repressed by 
puUio opinion or the fear of private cLustiienient, rather 
than by law. If the force of public ophikm wero a suf- 
ficient sanction, I should have proposed no other ; but it 
is because its insufficiency is acknowledged, and ]>rivato 
resentment is proposed to aid its operation, that 1 propose 
to substitute the regular action of the law to the uncertain 
penalty of individual passion. 

"Whether adultery should be considered as an offence 
against public morality, or left to the operation of the 
civil laws, has been the subject of much discussion. As 
far as 1 am informed, it figures in the penal law of all 
nations, except the English ; and some of their most 
celebiuted lawyeiw have considered the omission as a 
defottk 
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which the resentment of the injured party will prompt 
him to take vengeance into his own hands, and commit a 
greater offence if the laws of his country refuse to punish 
the lesser. It is the nature of man, and no legislation 
can alter ic, to protect himself where the laws refuse their 
aid ; very fiequently where they do not. But where they 
will not give protection against injury, it is in vain that 
they attempt to punish him who supplies, hy his own 
energy, their remissnoss. Where the law lefuses to 
punish this offence, the injured party will do it for him- 
self ; he will break the public peace, and commit the 
greatest of all crimes, and he is rarely or never punished. 
Assaults, duels, assassinations, poisonings, will be the 
consequence. They cannot be prevented ; but perhaps, 
hy giving the aid of the law to punish the offence, w'hich 
they are intended to avenge, they will he less fiequent ; 
and it will, by taking away the pretext for the atrocious 
acts, in a great measure insure the infliction of the 
punishment they deserve. It is for these reasons that 
the offence of .xdultery forms a chapter of this title 

Different punishments are awaided, to the unfaithful 
wife — ^to the inconstant husband, who is so regardless of 
honour, and decency, and public opinion, as to keep a 
concubine in the house with his wife, or to force her, by 
ill-treatment, to leave it and give place to the usurper of 
her rights. The reasons for this distinction, between the 
offence of the husband and wife, are obvious, and founded 
in nature. The paramour of the wife is also punished hy 
fine and imprisonment ; and to avoid collusions, no 
prosecutions against the wife can he carried on unless 
the partner of her crime is joined in. it. This regulation, 
too, will be some check to Lho heartless seducer, who 
might otherwise look with indifference on the penalty 
suffered by another for the crime of which he was the 
principal cause. 

It is provided, under this head, that no prosecution for 
this offence shall he commenced hut on the complaint of 
the injured party, and that it shall cease if they become 
reconciled before sentence. 
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The respect paid to the bodies of the dead, which from 
its universality would seem to be a natural sentiment, 
has suggested, in all countries, laws, or customs having 
the force of laws, forbidding as a kind of sacrilege the 


violation of the i-eceptacles for human remains, whether 
they he embalmed, interred or consumed. Tlio catacomb, 
the grave, and the um, were held e<pially sacred ; and 
any intrusion upon them has always not only been con- 
sidered as immoral, but punished as a crime. It is in 
vain that pretended philosophy ailects to con.sider it as 
prejudice. The feelings of the philossopiior belie the 
language of his wisdom ; and however inditferent he 
might feel as to Ms own remains, he would not see with- 
out afdictidn, the body of a friend or relation ham from 
the grave, even to promote the progress of science. It 
iSs in vain that we are told, and ai-e truly told, that the 
health and life of the living ought not to l)e sacrificed to 


: a vain;: respect foy the body of . the dead, , incapable of • : 
suffering here, , of ifeeling the ignominy of exposure; the 
reason but the feeling remains- 

; ' dissection 

are alive. The . 

bodies of fhbse fewy who, tom^lves abo^^ this prejudicey , ,, 

cause of science; those of . 
:7 .ffie in jhe iinp^risonnieht.inflicfed , ]by the ' 

hf surgical know-,: 

of-their'^ ■ 

iwat.'ftfQ' sacred to the inehiory ' ’ 

Fkieh' ia'..ptes6nted,; a.nd' a 
-^■’''^^^‘^^^^‘^^■■’®S®'Wt;'.bvery-'wiolatioh’ 
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of penal law iihis title is nauch more extensive. It there 
embraces a species of oifences carefully excluded from 
this. In those systems the dominant religion is personi- 
fied, and rendered by this fiction subject to he injured by 
investigating its truth, or doubting its divine origin. 
Nay, the Supreme Being himself is sometimes impiously 
substituted for the mode of worship or tenets of faith 
which prevail in the state, and his almighty power is 
protected by vain laws to punish " offences against God 
and religion ”(a). The code offered to you does not con- 
tain this absurdity. The exercise of religion is considered 
as a right ; an inestimable one. It is restrained only by 
those limits which must restrict all rights, that they do 
not encroach on those of another ; or, in other words, do 
not change into wrongs. All articles of faith, aU modes 
of worship are equal in the eye of the law: all are 
entitled to equal protection. The. fallibility of human 
laws does not, undertake a task to' which unerring wnsdom 
alone is competent. The weakness of human laws does 
not attempt to avenge the cause of infinite power; and 
injuries and insults to the Deity, are left to the being who 
asserts his rights to the exclusive cognizance of such 
offences: “Vengeance is mine; I will repay, saith the 
Lord.” The code has not ventured to trench on this 
divine prerogative; but the provisions of this title will be 
found to repress or punish any wanton, or intolerant 
attempt to disturb or persecute ; while every necessary 
authority is secured to religious societies for the preser- 
vation of order aniong their members. So that the 
general principles announced in the preliminary Chapter 
to the code, taken in connexion with -the provisions of this 
title, evince that this state will give effect to the, noble 
, ei^periment that has so successfully been tried in these ' 
republics-^of giving perfect liberty to cphScienCe^perfect ,, , ‘ 
protection to all religions, and substituting perfect eqhhli^'^ 7^ ’ 
for insuif it^ toleration ; an experiment which denionste^s , , 
how fallamptis is the argument of a necessary ioopperfpn';' ; ,; 
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between cliuich. Rnd htcity j wliich h}io\\ ■> tliut tviio piety 
may be preserved amid a \anety of lelioiou^ tenets , and 
proves that liberty in religion has the same hiHucuce 
on the gieat virtues, which all sects considi-r as cNsontial 
to produce etoinal happiness, as libeity in goviTiiment 
has on those which are the liasis of politicMl ino-^piuty. 

To repress injuiies to lepuiition, is ,i dut> nioie in- 
cumbent on legislation since the introduction of jirinting 
has given so many facilities to assn] it , but the task is 
rendered more ifficult, because the saino iustiuiuent, 
usually employed in the work of deti action, is one that is 
necessary to spread information, promob' science, support 
political and civil liberty, and piopagato the trutiis of 
religion. To permit its unrcstiained oiujdoyment for 
these noble ends, and at the same time prevent its being 
used as a means of destroying reputation, is the task that 
must be performed if we iiish to proseiwc consistency in 
this important division of our Penal Code. 1'his, it was 
believed, could be done only by ilefining tlio oti'ence, and 
then laying down as deductions fiom such definition, a 
set of negative as well as affiimative rules, declaiingwhat 
species of assertion shall be punishable us illegal attacks 
upon reputation, and what shall be poimittcd in onler to 
avoid the gimtor ovil of restraining the proper liberty of 
speech and of the press. Jn perfoiming this task, altera- 
tions have been made in the present law, whiidi were 
necessary to adapt it to the letter and spirit of our con- 
stitution ; the provisions of which have been adverted to 
in that part of the report which treats of offences against 
the liberty of the press. These provisions will be pointed 
out, although not in the order in which they stand in the 
Chapter, 

1. The undefined, and perhaps undefinahle, offence of 
libelling the govemmeub, a court, or any other aggregate 
body, w aholi^edj as inconsistent with the spirit of the 
^nstituti^ It gives unqualifiedly the right of using 


or 





of "examining the prooeediugs 
^jr^hianch of the government,'’ and 
ov# he made to restrain this 


jf, 


f 
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right. But of what avail would thib prmlogo be, if 
public bodiog weie guarded by the rules that apply to 
libels against individuals by the English law? Every 
thing, according to that law, that tends to bring a person 
into contempt or disgrace, is a libel ; and although the 
sti’ictui'es are true, the guilt is not lessened, but, accord- 
ing to some authorities, enhanced. Theiefore, every 
discussion of a legislative measure, or a judicial decision, 
which tends to show folly in the one, or injustice in the 
other, would be punishable as a libel ; and the very end 
which the constitution had in view would be defeated. 
The restriction that eveiy one is liable for the abuse of 
the liberty, clearly does not apply to any latitude of anim- 
adversion whatever upon public measures; but to the 
injury that may be done to private chai-acter. As to 
public measures, there can be no abuse of the right. It 
must be unrestrained, or it is no right ; for you can rest 
the right of repression nowhere but in the hands of some 
public fanctionary ; he must bo guided by laws made by 
the legislative power ; and with tliis power of making the 
rule and of interpreting the publication that is supposed 
to be obnoxious to it, the privilego of publishing and dis- 
cussing would soon be brought within limits too narrow 
to bo of any value, unless it was guarded by the constitu- 
tional declaration, and by laws made to give to it its fuU 
effect. Nor can the abuse of this liberty be attended 
with any great or permanent inconvenience ; certainly 
with none that can be corapai’ed with that of the restraint, 
A false representation of legislative proceedings can have 
little or no effect in a country where the press is as free 
to correct as it is to spread it. In a country where laws 
are made by a numerous body, whoso proceedings are in. 
public, 3nisrepresentatiq|| is destroyed the moment it 
appears, and mjuiesno one but its weak or wicked author. 
The terms of a law may be grossly misrepresented. The 
next day it is published, and the falsehood is detected. 
No injury is suffered by the public ; but the penalty fftUs 
on the author, who loses his credit for veracity or discern- 
ment, The reasons whi(di led to the passage of the law, 
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are erroneously and falsely stated , they are aserihed to 
ignoiance of the true interests of tho country— haicl at 
the heels of the calumny comes its refutation in the pub- 
lication of the debates, and tho public sustains no injury 
fiom the calumny offeied to a public body in its aagie- 
gate capacity. The same leasoning applies to the judiciary, 
considering courts in their incorjioieal capacity. The 
publication and the pubheity of their jiroiot dings wiH 
always correct any false repiescntatious that may be 
made ; and the ideal beings which we personify foi ct itaiu 
purposes, under the names of legislative and judiciary 
power, will suffer no more injury, will no more bo bi ought 
into contempt by false and malicious accounts of their 
proceedings, than the other power, which wc call the 
executive, and which it has never been thought proper to 
protect, independent of the persons who exeicise it, by 
any law of libel. If, then, there be any inconvenience in 
permitting the widest possible range to the right of veibal 
or written discussion of public measures, it is one of iu- 
considerahle amount ; but the evil of imjiosiug tho least 
restraint is incalculable Say that true ropreseutaiiom 
shall be allowed — who wdl, in order to inform the peojile, 
risk any publication of the measures of their nilers i If 
incorrect accounts of judicial proceedings are punishable, 
who will venture on the task of a reporter ? Publicity, 
that great safeguard agaiust corruption, will be destroyed : 
public opinion, which, even in despotic governments, cor- 
re^ abuses, will lose its force ; and the law of libel, with 
this extent, becomes one of the most powerful engines for 
the overthrow of all free institutions. 

But when any of the public functionaries, in either of 
the great branches of government, are personally attacked 
•“-“When^aminadversioiifi on puh^ proceedings are made 
the vehicle for injury to private character — -then the law 
pr<^cts ihffln as it does any other individuals ; and, 
although tiiere can he no libel against the government, 
w 0^ yet the legWatot ahd the judges are not left 
‘ ^ ^ fellow- 

of jfoporb will not permit me to 
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oiFer one-half of the reasons that present themselves to 
justify the suppression of this species of libel from our 
codes. The practical result however from themj observed 
in the general and state governments, is instructive. In 
most, if not in all of the states, libels against the govern- 
ment, and particularly against the judiciary branch of it, 
are hable to prosecution. Under the geneial government, 
since the repeal of the unconstitutional sedition law, they 
are not. Yet the tribunals of the United States, unpro- 
tected by any penalty, are certainly not less respected, 
and perform their functions with as little interruption, 
from the licentiousness of the press, as those of the state 
governments. 

In most cases, the connexion between cause and effect 
exists between the subject of this chapter and that of a 
subsequent one — of Duels. Defamation, either real or 
supposed, is the cause of most of those combats which no 
laws have yet been able to suppress. If lawgivers had 
originally condescended to pay some attention to the 
passions and feelings of those for whom they weie to 
legislate, these appeals to arms would never have usurped 
a power superior to the laws , but by affording no satis- 
faction for the wounded feelings of honour, they drove 
individuals to avenge all wrongs of that description, 
denied a place in the code of criminal law. Insults 
formed a title in that of honour, which claimed exclusive 
jurisdiction of this offence. It is too late, perhaps, to 
eradicate ; but we may probably, by prudent provisions, 
lessen the evU. With this view, some have been intro- 
duced into this chapter ; all of which are new in our 
criminal jurisprudence. By one, the court may, if the 
circumstances of the case render it proper, direct that 
tlie whole or any part of the punishment may he remitted, 
on the defendant’s making such apology, or after-amends, 
as the court shall deem sufficient to the injured party. 
By another, where the jury find that the accused spoke 
the words, or made or pubhshed the libel, and that the 
charge is false, they are required specially to state that 
the charge is false and unfounded, and the court may, on 
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the demand of the prosecutor, cause such doelaiatiou to 
be published at the expense of the defendant Lastly, if 
the defendant shall avow himsolf to have been the spc.iker 
of the words, or the author of the libel, and ackuowledoo 
that the charge they import is unfounded, or, xu easo^ 
where there is any ambiguity, that the diatge was not 
intended to apply to the prosocutox, the juxnlslimeut 
f;. ba.11 be confined to the payment of costs ami the pulx- 
lication of proceedings. These several pioaisions, by 
extending the legal remedy over part of the ground norv 
exclusively occupied by the pimcijde of honour, it is 
thought, may, in conjunction v-ith tho special enactments 
in the chapter of duels, have a tondonry ttj check that 
absurd and fatal practice. 

No words should be punishable, unless they are used 
with intent to injure, or are such as, whatever may be 
the real intent of the party, naturally have that tondcucy. 
But even to this there must be further restiietioirs, such 
as charges necessarily made hr the prosecution (rf a public 
duty, either as a legislator, judge, advocate, or witness, 
and confidentially by way of advice, or called for in self 
defence. These and other exceptions are sjrcdally de- 
clared in the code, and they are generally takoir from 
those English decisions which have been con,sidor’ed as 
the most consonant to the dictates of reason, A vaidanco, 
however, from that law will be found in making dofama- 
tion, by words spoken, as much an offence as if they were 
written. By the English law, although ilrese give a right 
of private action, yet be they ever so maliciorrs and 
injurious, be the charge which they employ ever so 
atrocious, they cannot be punished as an offence. For 
this difference it was supposed no substantial reason 
could he given, and it was believed also that it would 
lead to other serious inconveniences. The satisfaction 
by private suit must necessaaily be of a pecuniary nature. 
Men^ therefore, who think highly of reputation aie 
ntiwilhng to have Iheirs appreciated by that standard, 
‘ eilher suffer the injury to go unpunished, 

% ^ ee ttt most oiJier cases where no 

n 
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remedy, or an inadequate one, is provided, take the law 
into their own hands ; and it is no improbable conjecture, 
that a very groat proportion of the many breaches of the 
peace, and deaths by duels, which originate in verbal 
provocation, might have been avoided, had an adequate 
satisfaction been provided by law. This distinction, how- 
ever, is established, that while no action can be sustained 
for words spoken, unless they are false ; yet, when they 
are deliberately written and published, with a view to 
injure the character, they are punishable, although they 
are true, unless they were used from some motive of 
public good or private duty. This distinction has received 
the sanction of the highest legal authority, and has been 
practised under in one or more of the states without any 
inconvenience. It is a correction of our present law, 
which forbids the tnith to be given in evidence in any 
case of libel. If the truth were a justification in no case, 
one-half of the utility of the press would be destroyed. 
The misconduct and incapacity of those already in office, 
and the want of talent or character of the candidate, 
would be protected from exposure. If it wore a justifica- 
tion in every case, the wanton and malicious exposm’e of 
foibles, misfortunes, oi defects, might, with impunity, 
make the life of an individual miserable, while the 
anonymous author remained unknown; and would not, 
as in the case of the same words spoken, be restrained 
by the fear of personal vengeance. 

The second chapter of this title provides a punislunont 
for an offence, frequent in times of political excitement, 
the Iranging or burning an obnoxious person in effigy, the 
relic of a barbarous state of society, and the proof of a 
ferocious disposition, fostered by these riotous proceed- 
ings, and which, unless restrained by the laws, would 
realize the cruel indignities of which they are the symbol. 
Combinations to destroy reputation by false accusations ; 
and threats of making them for the purpose of extorting 
money, axe the subject of the third chapter of this title. 
The fourth, which concludes it, relates to a' mode of 
injuring reputation not unfrequently retried to by the 
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ingenuity of malice, by publi&hing fake wiitiiigf,^ in the 
name of another, tending to bring him into ridicule or 
contempt. The happmos& of individualb, the quiet of 
families, and the peace of society, depend bo much on the 
protection given by tlic laws to leputation, that this title 
is more minute in its provisions than many of the others. 
The iimovations that have been introduced, it is believed^ 
will be justified by a close examination of their tendency, 
and that no parts of the present law on the subjt'ct h.ive 
been omitted or changed, but such as can be justified by 
the most cogent reasons. 

We now come to the important title of Olfences affect- 
ing the Person. And, before we examine the several 
acts which are made pimishable under this head, it may 
be necessary to remark, that, instead of beginning, as is 
usually done, with offences of the highest degi’ee in this 
class and then descending to the lowe-st, the order in 
this code is reversed, and the ascending scale has been 
adopted, for reasons which are not those of mere arbitrary 
arrangement. By beginning with the lowest injiuy that 
can be offered to the person, an a.ssault, you lay rhe 
foundation for comprehending the definitions and de- 
scriptions of all the others, which are only aggravations, 
either in degree or by intent ; and having dofiued all the 
intermediate degrees between it and murder, you arrive 
at the simple conclusion that every homicide which is 
not included in any of the preceding dassos of dimes, is 
murder ; whereas, by beginning, as is usually done, at 
the other end of the scale, you must explain ail the lower 
degree which are included in that with which you begin, 
or your definition will not be understood. If or example: 
if we bogiii with murder, we can only cause it to be 
oomprdien.ded by saying that it is homicide. We must 
then antidpate, by defining homicide ; and when we 
come to the circumstances and intent which distinguish 
murder hrom other Immiddes that aro justifiable or 
, hr h ritninal. m a less degree, w© must travel on 

UHtfeOdw |?roniidj wjbidi we must pass over again when 
•m Odm© to %eak of o4er Um pf bcmldde. But 
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by advancing regularly, we clear tlie way a-s we go ; and 
by getting a definite idea oi‘ the several kinds ot* lioini- 
cide, ascending tbruugb the diU'eieut degrt Os, fruui the 
slightest to the highest guilt, our march is unilunn ; each 
dehnitiou is the foundation for that vhich succeeds, mitil 
we come to the last; and mty form a clear coiicejifion 
of the ciiino of murder, by calling it siu-h homi<-i<lo us 
does not fall within any of the picceding classes 

With tins notice of the mode of cla-^sing tlie offi necs 
against the person, the very few obseivaliuns that will Ijo 
made on the details of this title will be readily understood. 

Assault — the lowest injury of this kind — and battery, 
which usually accompanies it, do not materially vaiy in 
their definitions from those contained in. the English law; 
but the chapter, among other details, contains a minute 
enumeration of all the circumstances which will justify or 
excuse violence offered to the person, a matter on which 
it is of the.highost importance that the law should bo not 
only explicit, but well understood, by every individual in 
society. Where the same act may be indifterent, or a 
duty, or a crime, that legislation is surely imperfect 
which leaves anything to conjecture on such important 
points. Yet, however rich our present law may be in 
the number of decisions to elucidate this branch of per- 
sonal duty, it is most wofuUy deficient in tliat ox'der, 
selection, and publicity from which the people can learn 
its will. The code purports to remedy tliis evil ; to give 
to the most prominent and best founded of those deci- 
sions the force of positive law ; to give arrangement and 
order to tho principles on wliich they are founded, and 
enable the citizen to know what species of violence ho 
may resist, and in what degree ; to what ho is bound to 
submit ; in what cases and in what degree he is, in his 
turn, justified in exercising it ; and to trace precisely the 
line which he cannot pass without incuri'ing the penalties 
of the law. The different sections of this chapter mark, 
with a precision which it is hoped will prove sufiScient, 
the a^ravations of this offence, arising from person^ place, 
intent and d^ree. 
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Illegal imprisonment forms the subject of tlie second 
chapter. The first section contains the detail of the 
different modes by is’hich the detention, eoustiinting this 
offence, may be effected, -whether by assault, by actual 
violence, by threats, or by some natural obstacle opposed 
to the power of locomotion. Each of those arc deve- 
loped and illustrated ; and the cases in which detention 
of the person of another may be jn5tifi'‘d arc set forth in 
the text. A subsequent section, as in the cases of 
assault and battery, specifies the aggravation of tlie 
offence caused by the purpose or degree ; and that 
species of illegal restraint of liberty, applicable only to 
the female sex, known by the name of abduction, is pro- 
vided for and defined in the concluding section of this 
chapter. 

The next chapter relates to an offence of the most 
heinous nature, whether we consider its effects on tlio 
sufferer or those vrith whom she may he connected. 
"Whenever it occurs, the best feelings of our nature are 
roused against the brutal and ferocious perpetrator, and 
the detestation in which the ravisher is hold, has almost 
universally induced legislators to increase the severity of 
the punishment, without oonsidoring that his chance of 
impunity increases in the same ratio. By our present 
law it is one of the few crimes punished with death. In 
addition to the general reasons for substituting a milder 
remedy, which apply to other cases, there is one which 
malsos it peculiarly necessary in this. It is a crime in 
which con-viction, from its nature, must for the most part 
depend on the testimony of a single witness ; the odium 
attaching to its perpetrator generally supplying the defi- 
ciency of other proof. It is, of all accusations, therefore, 
that one in which the innocent have most to fear, and in 
which an irremediable punishment ought most to be 
avoided. But though the delinquent ought aJ-wayu to 
he kept within the reach of the pardoning power, his 
Mnishment diould not be light ; it is imprisonment for 
Some innovation is introdueed in ■th,6<de&aition of 
mima "When the object is attained ^ frahd. the 
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con&ont, though apparently given, is a& much wanting, in 
reality, as when violence is applied. Two cases, in which 
such fraud shall bo equivalent in guilt to force, are 
specified : where it is obtained by the administration of 
soporific or other drugs, and whore the perpetrator 
personates the husband of the suflEoieic The other pro- 
visions of this chapter aio genoially accordant with the 
present law. 

The destruction of human life, in its inchoate state, 
does not come within the definition of homicide. It, 
therefore, requires a special provision. This is made in 
the fourth chapter of this title. "Whether the object be 
effected by external violence, or the administration of 
drags internally, and whether with or without the con- 
sent of the woman, the crime is committed ; the punish- 
ment is increased if the delinquent be a physician or 
surgeon; and if death is caused by the attempt, it is 
murder. Exceptions, however, are made of the case 
where the effect is produced by medical advice, with the 
intent of saving the life of the mother. 

A great personal injury may be sustained by the 
swallowing or inhaling of deleterious substances. If 
these are maliciously administered, it constitutes a crime 
which forms the subject of the fifth chapter of this title, 
in which the punishment is graduated according to the 
intent and effect of the offence. 

We come now to the consideration of the important 
title of Homicide. The first section of this chapter lays 
the foundation for all the others, by the definition of this 
act, and illustrations and explanations to remove every 
doubt as to the force of the different words used in such 
definition. The three groat divisions used in our present 
law are retained, and homicide is considered, in the sub- 
sequent sections, as justifiable, excusable, or culpable. 
All of these axe defined, explained, and illustrated. The 
rules by which they are to be distinguished are clearly 
laid down, and tho exceptions specially noted. Homicide 
is justified, by the requisition of law, in oases where 
death is legally inflicted as a punishment, or where 
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it oceiir& in resisting an enemy in the usual mode of 
Aval fare, excluding poisoning and assassination, whicli 
terms are dodued in the text. It is also permitted, and 
tliorelbrc justifiable, in the performance of other duties to 
the state. The first of these is the execution of the 
lawful orders of magistrates or courts. This general 
principle is in conformity with our existing law ; hut 
there is no part of it in which accessible and clearly 
intelligible rules are more wanted for the goveriiinent 
of the citizens. They are called on by the first duties to 
the state to obey the orders of the magistrate, if they are 
legal I if they are illegal, they expose themselves to the 
highest penalties of the law. One mode of executing 
the order entitles the citizen who performs tlie duty to 
the highest praise, and the other subjects him to capital 
punishment What, in one man, in relation to his con- 
dition or offence, is a duty, in another is a crime ; and 
yet the rules by whicli we are to he guided through 
those narrow, winding paths, bordered by snares and 
precipices, in which a false step entangles us in min or 
sinks us to destniction ; these imlos are not to be found 
in the positive enactment of our law. A few general 
principles are laid down by elementary writers; numerous 
and sometimes eontiudictory practical deductions are 
made by decisions in particular cases ; and the magis- 
trate and the officer, as well as the citizen who is to aid 
thorn, are left at their peril to discover the law in the 
different volumes in which it is contained, and to recon- 
cile the contradictory opinions and decisions of which it 
is composed. This defect in legislation is an obvious and 
fatal one. If the rules cannot be ascertained until the 
case arises, then no one ought to suffer for contravening 
them, for they are no rules. It is a solecism to call them 
such. If they can be established, it is a cruel and a 
wicked omission to neglect it. It is a tyranny to esta- 
bli^ and not promulgate them. But rules laid down in 
books, which, ftnm, their language, their expense, or 
other droumstarices, are not aeoembl©, aithoi^h they 
^iit ptinted and pubKehed, are not promulgated. 
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The conclusion from these premises is irresistible, easily 
drawn, and nowise honourable to the state of our criminal 
jurisprudence. 

An attempt is made to remedy this c'vil in the pro- 
posed code. Several subdivisions of this section contain, 
in order, first, the rules as to the order itself which is to 
be executed, and the magistrate from whom it emanates ; 
and, secondly, those which regard the person executing 
it, and the manner in which the duty is to be performed. 
To review these would be to repeat the provisions of the 
code, which is the less necessary as most of them ai'e 
founded on principles established by the best decisions 
under our present law. 

The next duty to the state, in the performance of 
which homicide may be justified, as analogous to the 
former, is that which arises from the opposition to re- 
bellion, insurrection, and riot. Here again the same 
importance of regulation is preserved ; and in this part 
of the code, in which the principles are laid down, as 
well as in the Code of Procedure, will be found all 
that is necessary to guide the magistrate in giving, and 
those whose duty it is in executing his orders on the 
important subjects of arrests, self-defence, and the sup- 
pression of breaches of the peace. 

But we have a duty to perform, not only to the state, 
in obedience to the lawful orders of its magistracy, and 
in resistance to its foreign and domestic enemies ; there 
is also another, which we owe to our families and our- 
selves, in the necessary defence of person or property. 
Here again we find the same deficiency in our existing 
law, that has been pointed out in tlie beginning of the 
review of this chapter ; and here again that deficiency is 
attempted to be supplied by the establishment of minute 
but intelligible and distinct rules, to designate what 
resistance may be offered to aggression, and to limit its 
extent both in nature and degree ; and with this ends the 
division of justifiable homicide. 

The designation of that which is excusable is con- 
tained in a single and a short section. The leading 
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di&tinction between this division and that which pre- 
coded it is, that the homicides deecribed in the Hrst were 
Yolimtary, but aie permitted on some ijrinciple of public 
good or piivate right ; but in this are involuntary, but 
uiiavoidable by common iirudenco oi care Thus far, 
from the veiy dcfimtion of an ohbnce, none of the acts 
coming within the puiview of these sectutus can be 
denoioinatod such. The next section, howoi ci, describes 
those acts of homicide which asMiuic that chaiacter. 
When we inquire whether any paiticular act w an 
offence, this mode of classihcation givo'5 u^, in juiispru- 
dence, the ad\antaoe of an opeiation somethin g liko the 
arithmetical one of proving one rule by another. To 
show a given act of homicide to bo an offence, it must 
not only be brought within the definition of one of the 
acts of that nature which aie designated as cidpable, hut 
iu must ho excluded from iboso which it is declared may 
bo justified or excused. The eighth, and last, section of 
this chapter treats of these culpable homicides, and oach 
of its six subdivisions contains the desciiption of one of 
tliese offences, which, beginning with the loue.st degree, 
where no culpable intention can be attributed to the 
offender, rise to murder in its appalling forms of assassi- 
nation and parricide. 

Those who are satisfied with the provisions of the 
English law, which knows only two degrees of culpable 
homicide, must be startled by the number indicatod in 
this chapter. But it is hoped, and believed, that a little 
attention to the subject will sliow the necessity of 
making them. By our present, which is the English 
law, all culpable homicide is cither manslaughter or 
murder. The first description embraces two kinds of 
offences that are evidently very different in degree. It 
confounds voluntary and involuntary homicide in the 
same name, and applies to both the same punishment. 
The destruction of human life by want of care, even 
V^out mf design to do the smallest mischief, is oer- 
t|asly jrepjrehei^iHej but surely, a wise lawgiver would 
'. Mi it ym the samu offence with that of de- 
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ig death, iiudor the lufluence of* passion, 
lassiou liad adoqu ito cause in a violent 
jr would he identify with these death 
;ence ia the doing of an unlawful act not 
crime. Yet, all this is done by our 
lence ; and this, with some other defects, 
[ to be remedied by the system which it 
ibstitute. 

soctioas having taught us what homi- 
ed, peimittod, or excused, those described 
:‘e now reviewing need no other defini- 
ley are such as cannot be brought within 
eding classes ; or, m other u ords, that 
in the description of culpable homicides 
cording to the preceding piovisions, be 
ied. Next comes the designation of the 
of culpability. Here the first great dis- 
1 negligence and design, is marked, and 
es are divided into negligent and volun- 
lifferent degrees of negligence mark a 
tention to the value of human life, and 
vocation, or the want of any, shows a 
legree of malignity m the voluntary in- 
so each of these require subdivisions, in 
le tho degree of guilt, and assign its cor- 
Junent. 

owest degree of negligent homicide is one 
little m its circumstances fiom excusable 
s it docs differ, it must be an offence. It 
aicide involuntarily inflicted in the per- 
yful act, in which there is no apparent 
•dinary means; but without that care and 
I. a prudent man would take to avoid the 
? human life. It will bo best understood 
bis division of the section. But it may 
comprebendod by repeating on© of the 
ch it is there illusWated. “ When death 
bed by discharging fire-arms which axe 
be loaded, without examining whether 
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they are so or not, it constitutes this offence. If the 
examination be made, and owing to some unknown cause, 
although loaded, they appear to be empty; or, if unknown 
to the person using them, they have been loaded imme- 
diately after the examination, due caution has been used, 
and there is no offence.” A very slight punishment is 
annexed to this offence, and I doubted long whether, as 
the definition assumes the absence of any intent to injure, 
the horror and grief naturally caused by so fatal a conse- 
quence would not, in itself, be a sufficient punishment for 
the negligence; that these sensations must inflict a suffer- 
ing much more severe than any the law could with justice 
award, cannot be questioned. But, after much hesitation, 
I concluded, that this consideration would not justify me 
in omitting to place so fatal an act of negligence in the 
class of offences. It would induce us totally to excuse 
all negligent and even many voluntary homicides. The 
depravity that can conquer those feelings of remorse and 
ment^ stnguish, with which nature avenges the destruc- 
tion of human life, is not suddenly, easily, or frequently 
attained. " He who, yielding to sudden passion, takes the 
ilife of ah adversary Who has, provoked him, feels the 
operation of this internal engine of punishment as keenly 
as.he does who is the, negligent or even the casual instru- 
ment of a , similar ewont. ; Nor is, even tiie deliberate 


tqtifderefyei^pt ; to poets who have paihted the 
: ' ihb^ closely from nature have ;alwiays truly -represented 
,;.ythd shbs^ueht-r^^^ to augment in . proportion to the 
^ , ; Eichard; is haunted by 

■.■./thhfhosts'C^^i^^^^ Mtobeth excia.ims, I 'scarce , 

;'v';lc^'A'tiahk,;/oh--w^^ ;doh44.1qok;.‘ bn it 'again,: I; dare' 

' inst^ga-tor 'and , 
w'eighfybfy'her'ir^ In- ' 
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Besides, the frequency of these accidents, as they are 
incorrectly called, seemed to demand some interposition 
of the la-w. At present they are considered and classed 
as excusable. But when they shall be stigmatized as 
offences ; when the Yoice of the law shall direct the 
exercise of that circumspection which prudence now in 
vain commands, it, is believed that greater caution will be 
the result ; and instances are not wanting to show, that a> 
positive inhibition, accompanied by the fear of a com- 
paratively slight punishment, has prevented men from in- 
curring risks and rushing on dangers of the most serious 
nature (a). , 

The next offence is negligent homicide in the second 
degree. It ^ffers from the former only in Ihe^ greater 
want of caution. It is defined as that which is involun- 
tarily committed in the performance of a lawful act, blit' 
under ciccunistance% ' in a anahner, or by m.eans, which 
oaus6 .an :a^^cW’C?it^%6r of inflicting death, without due 
precaution to avoid such danger. Every word of this 
definition that could, by the most forced construction, 
carry ^y more than one meaning, is carefully explained 
in the text ; and the whole is illustrated by examples, of 
the crime generally ; of the circumstances ; of the dp-, 
parent risk, as applied to the manner of doing the act ; 
and to the means used. For all these reference is made 
to the text. As this is a comprehensive division, much 
greater latitude of discretion is given to the judge, in the 
apportionment of the punishmentj than is usual in other 
parts of fhe code. , . : 

The concluding divi^bn. under head> of negligent 
homicides, relates to. such offehces, of this nature, as are 
cqinmitted in the performahce of other unlawful acts. This ' 


, , (a) A tKe mgn, of has told usj 

ibait of Ahat .gicYat disoiplmariau were, i^t one ; 

very mtioh eiftlfflitaBsed 'by the dragoons • friquently lafliiig hvtn':’.tB:si>r‘ ; 
horses, whereby .many of thein hid their bone» broken or werp traiin|)5ed 
to death. A general order made a fall punishable with ..fliiriylihinti 
stripes; after which it was fbuttd, that their :hors^ansh%-VWiS^ so' 

improved, that foils became vfflpy j'.-. rC'-''*' O-i' ‘i 
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is only to be remarked inasmuch as it graduates the penalty, 
according to the nature of the illegal act, in the perform- 
ance of -which the homicide was negligently committed. 

We now come to the class of Culpable Homicides that 
aie voluntary. 

Still pursuing the same plan, of making the preceding 
definitions a key to those which follow, voluntary homi- 
cide is declared -to be a crime in all cases where it cannot 
be justified or excused by any of the rules before laid 
down. It comprises two divisions only, manslaughter 
and murder. These denominations are retained from our 
ja'esent law ; but the first, being stripped of the whole 
class of negligent homicides, nothing remains for it but 
those acts by which the life of another is taken by one 
who is under the influence of a sudden passion — a crime 
bo different from that which produces the same fatal 
effect, after deliberation, as to call for a different name, 


and to merit a milder punishment. But it is still a 
crime j one difllcult, under certain circumstances, to dis- 
tinguish from murder > as fatal in its consummation, but 
drawmgthe distinction made in its favour by tho law 
from two drcumstances : some indulgence to tho infirmity 
of our nature, when passion is exqited by an adequate 
cause, and some reprehension for the injury that pro- 
voked the passion. The difldculty of drawing the line 
that separates this crime from the heinous one of murder, 


the high importance that it should be distinctly drawn, 
were felt in framing the provisions of this section. The 
numerous cases in the English law on this subject were 
studied, and all those pimcdples drawn from them which 
could give prerision to the rules that are laid down. 

after all that has or can be done to give precise 
limits to the definitions of crimes, which depend so much 
as t^ do^ on the eyer-vaaying, and, for the most part, 
the ms^teble workings of the perpetrator's mind, much 
he left to the discernment of tbe judge. But, 
Mwipngh We cahnot do ah, it is our duty to do that wMoh 
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Manslaughter, then, is defined to be homicide com- 
mitted voluntarily, under the immediate influence ol 
sudden passion, arising from an adequate cause ; and it is 
provided, that all the terms used in the definition aie to 
he strictly construed in applying it to any particular act. 
Each of these terms is commented upon in tlio law. 
General rules are prescribed for deciding what species of 
injury shall, and what shall not, be deemed an adequate 
cause for the passion that causes the act ; and it is suih 
posed that the intention of the law on this impoitant 
point, is so clearly expressed, as to leave to the jury only 
the task of deciding, in each case, whether the acte and 
intentions of the party biing him withm its purview. 

Having defined, described, and illustrated by examples, 
and confined within precise rules, all the other species of 
homicide, we ai‘e now to considei the last and highest 
description of this crime — murder. The particular atten- 
tion of the legislature is called to the definition of tliis 
crime in the new code, and it is earnestly desired that 
every word of it may be weighed, and that it may be 
contrasted with the description of it given by our piesent 
law, and that the one may be sanctioned which is the 
most clear and explicit, and which requii’es tho least re- 
ference to other sources for undei standing it. By the 
code it is thus described ; “ Murder is homid.de, inflicted 
■with a premeditated design, unaccompanied by any of tho 
circumstances which, according to the previous provisions 
of ihis chapter, do not justify, excuse, or bnng it within 
some one of the descriptions of homiddo hereinbefore de- 
fined.” This description was, as the projected code was 
first printed, contained in two articles. The sense was 
precisely the same, but the amendment consohdated and 
made it more concise, and was therofoi e preferred. then, 
a clear idea in the precedmg parts of this chapter has been 
given of the other descriptions of homicide, there can he 
no difficulty in forming one of this, that is not liable to 
error. An act of homicide occurs. Hid 'tiie droum 
stances justify it 1 Hid they excuse it ? Hoes it come 
■within any of 'die descadptions of neghgent homiddo ? Is 
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it manslaughter 1 If either of thebe quebtionb be 

answered in the affirmative, it cannot bo murder. The 
advantage of this mode of debcription over that of a 
simple definition is evident ; for should any words, con- 
tained m that definition, be liable to misconstruction, an 
act, properly coming within the lower dogiee of that 
offence, might be bi ought within the definition of the 
higher. The act of taking human life is the sdine in all. 
The attention should, therefoie, if we mean to avoid 
error, be drawn to aU the circumstances that would bring 
tbe act into a lower degree of offence, before wo inflict on 
it the punishment due to the highest ; and the law should 
be so fr^ed as to oblige those who administer it to niako 
this examination. By the new code, no jury can convict 
— ^no judge can condemn for murder, until they have 
carefully oxamined all the lighter shades of homicide, and 
are convinced that the circumstances of the ca&e do not 
bring the accused witMn any of them. The form of the 
law impofoes this obligation. It cannot be dispensed with ; 
for there is no other description of the crime of murder 
than that it is homicide that is not one of those before 
described. Now take tbe English description of ilie smno 
crime, and see whether the same result is produced. 
Coke’s description of the crime is the one most genoially 
sanctioned by decisions and commentators. It is this : 
“ when a person of sound memory and discretion unlaw- 
fully MUeth any reasonable creature, in beiug, and under 
the king’s peace, with malice aforethought, either ex- 
press or implied” (a). Now suppose a juiy empannelled 
to try an iudictment for murder, and after tlie circum- 
stances of the case have been detailed by the evidence, 
this description is read to them, and they are directed by 
the oourti under the sanction of their oaths, to apply it to 
the oa^. There is scarcely a word in it that, to a con- 
SdentiouB man, will not afford matter for serious doubt. 
Thn perpeftiffibor must haye lieeii of sound vn&fnory and 
^hat a scijpe do®6 this give for equivo- 


&Iids(i,£t7- 
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cation ! What a field does it open for inquiry t What 
has the soundness of memory to do with the act 1 Be 
tho faculty ever so imperfect, how does it affect the guilt ? 
And as to discretion, if a sound discretion were necessary 
to constitute guilt, no one could be guilty ; for surely ho 
commits the highest indiscietion who takes the hfo of 
another, and exposes his own to consequences of detection 
and punishment. Tlie killing must be also iinlauful. 
Here we have one of the features of the description con- 
tained in the code, hut without the faculty which it affords 
of determining, by a I’ofeience to a few preceding pages, 
whether the killing he lawful The person killed, to con- 
stitute the crime, must be a reasonable creature. Neither 
a newborn infant, nor an idiot, nor a madman, nor one 
suffering m tho delirium of a fever, or stupified by opium 
or liquor, comes within this part of this description 
according to the plain meaning of the words. Again, 
who is in the Mrg‘s peace ? What is ‘malice aforethought ? 
Is there any malice that is after thought? What is 
express malioe ? When shall it be implied ^ Thus we 
find that there is scarcely a word in the description of a 
crime so important to be known, that will not raise at 
least a doubt in the mind of a man of common under- 
standing ; and it would be difficult, perhaps, to prove any 
description of the crime, which would sufficiently give us 
to undeistand its precise meaning, witliout a reference to 
the definitions of those homicides which were not included 
in it. I am certainly aware that most of these terms 
have been expounded by commentators and illustrated by 
decisions, and that a recourse to these sources of informa- 
tion woidd teach us what construction the best lawyers 
and judges have put upon them ; but sfill the evil recurs. 
There is no source to winch we can look for the absolute 
certainty on which the conscience of a juror ought to rest, 
who is sworn to decide, and the definition given to him 
as the text of the law : he has a right to put the constrac- 
tion which his understanding adopts, upon the doubtful 
words j and there are cases, too, in which the expositors 
to whom he is directed, are not themselves agreed, more 
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pariicxilat'ly in what re&peets the con&truction of malice, 
express or implied— the great pivot on which this defini- 
tion turns — and one of which it is so difficult to form a 
definite idea, that I have purposely excluded it fiom the 
description of this offence in the code. 

I may he deceived, but if I am not more so on this 
than on any other provision in the work, the law on the 
subject of homicides, in their various grades, fiom inno- 
cence up to the deepest guilt, is rendered by the code 
more clear, moie consonant to reason, and more sus- 
ceptible of easy execution, than it is as it now stands. 

Our present law knows but one grade of murder. Yet 
there are evident aggravations which ought to be marked 
by a discreet legislature. Four have been adopted in 
the code that is presented to you. 

Iotahtioidi), the fiist grade above that of common 
murder, is distinguished by its disregard, not only to the 
feelings of humanity, but of nature ; but, on the other 
hand, its atrocity is so much lessened, by the deep and 
powerful sense of shame which usually prompts it, that 1 
doubted some time whether it should form a separate 
class. It, however, after due considemtion, seemed 
properly to occupy a place between that kind of volun- 
tary and culpable homicide, committed under circum- 
stances that would not reduce it strictly to manslaughter, 
but caused by some provocation, yet distinguishing it 
from the deeper guilt of assassination, which is tho next 
grade. 


This^ cia.racteristic is applied to murderers, fi*oin con- 
sideraticftis drawn from the purpose of the act, the means 
by which it was accomplished, or the condition of the 
person sttffer^^ by the crime. The purpose gives it this 
name whmi it is committed in order to effect another 
crime, or to oono^ one previously committed, when its 
oi^ect to obtain an inheritance, or when a reward is 
gr vw and fbr its oommiMon, The means charac- 
nsiid^ asf asaa^i^atsen it is peipetrated by 
^ wMuilttoi of 
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guilt into that of assassination, under the following cir- 
cumstances : when the sufferer is a woman ; a man above 
the age of seventy ; a minor imder the age of sixteen ; 
a person in a dwelling-house at night , asleep any whore, 
or travelling on the high-road. All these situations and 
conditions imply helplessness and security. They add 
cowardice and treachery to the guilt which invades them, 
and therefore rank it in this grade of crime. 

But if these cases of implied security and protection 
demand the severe animadversion of the law, in a much 
higher degree does that of express trust and confidence, 
and positive treachery. I have, therefore, incorporated 
as a third class of aggravated murder that known to the 
Scottish law by the express name of murder under trust, 
and have described it as “ that which is committed by 
persons standing in the following relation to the party 
murdered, that is to say : husband, wife, tutor or curator, 
ward, collateral relations within the second degree inclu- 
sive, master, servant, schoolmaster, host, guest, physician 
or surgeon ; and finally, if the murder be committed by 
one upon another who has reposed confidence of safety in 
him, on an express or implied promise of fidelity or pro- 
tection Murder committed by a guide or conductor on 
the land, or by the master of a vessel by water, upon a 
traveller whom he has undertaken to conduct, are ex- 
amples of this last description of murder under trust.” 
The code, in this as in other cases, contains articles 
explanatory of all the words used that might be under- 
stood in more than one sense. 

Parricide is the last species of murder. The English 
law, whale it punishes the murder of a master by a ser- 
vant, as a species of treason, expresses by no mark of 
particular abhorrence that of a father by his son. Solon, 
it is said, thought it too atiocious to be supposed possible# 
and therefore omitted the mention of it in Ms code. 
Modem times afford too many proo& of its recurrence 
to justify the same expressive silence with reqiect 
to it. 

The punishment for murder, unaggravated by auy ot 
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the cueum%tanc6& which hung it within, elthei of the 
denominations above mentioned, is. impixsoiunent for life. 
The Code of Piison Disciplme contains the increased 
privations and aggravations of punishment that are 
applied to higher degrees of this ciinie. 

Suicide does not enter into the catalogue of offences, 
for the reasons offered in the Beport on the Plan of a 
Penal Code(ff)j but a penalty is provided to operate upon 
those who aid the unhappy sufferer in committing this 
act of desperation, or who, having tlie powei, do not 
prevent its execution. 

This title could not conclude without a chapter in rela- 
tion to duels ; that practice which, in inodoin times, 
seems to have proved how inefficient are all laws when 
opposed to public opinion, and to what degree the fear of 
shame will prevail over that of punishment. 

In the whole scope of criminal legislation there is no 
subject which presents greater difficulties. Severe penal- 
ties have been denounced against it in vain ; and it is the 
more difficult to be eradicated, because it prevails most 
where courage, a fear of disgrace, and a sense of personal 
dignity, are most peifect, 

Ono cause of tHs disorder in society has been antici- 
pated in that part of this report which treats of injuries 
to reputation. Where the law gives no such relief as 
ought to satisfy those who conceive themselves disgraced 
by imputations on their honour or integrity, as long as 
honour and integri^ are necessary to happiness in 
society, human passions will endeavour to supply the 
deficiencies of ilie law. But the law, as it now stands, 
giv^ a partial remedy in Hiose cases of defamation only 
whioh imply a want of integrity or impute Hie commis- 
sion of a gi-oss crime ; and we accordmgly find that 
recess is sought by an application to the laws for 
iujuriaa of that nature more frequently than by appeals 
to the charge of mendadty, ot of a defi- 

meaiicy m '|he courteri^ of life, are more frequent causes 
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of duelb bhau imputations of seiious crimes. "Why is 
tliis ? It is because the law gives some relief in the one 
case — ^none in the other. One part of the remedy pro- 
vided by the code is suggested by this consideration. 
The other is drawn from the motive that leads to the 
offence, this is, in most cases, a desire to possess that 
degree of standing in society wrhich raises the possessor 
in the esteem of his fellow-citizens, and gives him a right 
to expect those distinctions and ofRoes to which his 
talents may entitle him. 

If, then, we can procure an adequate remedy by law 
for injuries to reputation, and make an exclusion from 
office and civil distinction the consequence of any attempt 
to usurp the functions of the law * if, by proper penalties, 
we give to those who reluctantly aid in encounters of 
this nature a good pretext for refusing their co opera- 
tion, while we take away that which the law now affoids 
them, for refusing to give evidence against their prin- 
cipals, we shall do much to lessen the frequency of this 
practice, and, hy giving a turn to public opmion, in time, 
to extirpate it. 

Beginmng at the source of the evil, the first provision 
of the chapter is to make it punishahle to use insulting 
words, or to make an assault with the intent either of 
provoking a challenge or disgracing the party if he 
should not give it ; and in order tliat a prosecution, for 
such an offence, may be made the means of producing an 
honourable satisfactiou, the next article provides, that if 
the defendant shall make any denial, explanation, or ac- 
knowledgment, which, in the opmion of tiie court, ought 
to satisfy the honour of the prosecutor, they shall dhect 
the same to be published, wiik their opinion, declaring it 
to be satisfactory, and dismiss the defendant ; and where 
no such acknowledgment is made before judgment, it 
^all, if given against the defendant, contain a clause 
that it shall be void as to aU but costs, in case the 
defendant shall make such acknowledgment as shall be 
satisfactory to the prosecutor ; and in any prosecutaon 
under this article, if the offence be a charge affeoiang the 
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lionour or reputation of the peison making the com- 
plaint, and the proof on the trial show such charge to 
be unfounded, the couit shall make that declaiation in 
the sentence, and cause it to be published at the expense 
of the defendant, and the truth of such charge shall, if 
the prosecutor desire it, be tried by the jury. 

These provisions are entirely new. They give, what 
the law has hitherto denied, satisfaction for those species 
of insults which most commonly lead to duels, and satis- 
faction of a species that the most chivahous need not 
blush to seek or to receive,* and insomuch, they are 
calculated to prevent those fatal encounters which few, if 
any, of those who engage in them, would not avoid, U 
any otiier mode were provided by which they could escape 
disgrace. If, however, the parties refuse this remedy 
for their wrongs, and give or accept a challenge to fight 
a duel, although it should not take place, the penalty is 
imprisonment in close custody from two to six months, 
and a suspension of political rights for four years; if 
the duel take place, the penalty is increased by a longer 
period of imprisonment, and a protiacted suspension of 
rights both civil and political, in proportion to the injury 
resulting from such conflict; if it result in death, the 
imprisonment is extended to four years ; and all political 
rights, and the civil rights of the first and third class, are 
forfeited for ever. If the wound which produces death 
is inflicted by treacbery, it is declared to be murder by 
assassination. The treachery intended by this provision 
is defined to be the breach of any rules made for con- 
ducting the combat, or by taking any other advantage 
that could not be supposed to have been intended to be 
given; and whatever may have been the rules agreed 
upon, it is deckred to be assassination, if tiie mortal 
wound be given after the party is disarmed, or other- 
wise incapable of redstanoe ; or, if the party 
the mortal wound haye obtaiBed the power of doing it 
^ to by the efibet of a ftbg.'nc A pte- 

* IWe two last puevi^ons are in- 

^ ^ ferocious ipjiisitiee sonmtimei 
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resorted to in duels , wliicli it is tlioiight may be done, 
as much by stigmatizing tbom by tbe designation of 
treachery and assassination, as by the severe imnisbinent 
assigned to them, which punishment there will, m such 
cases, be no disposition in the prejudices of jurors to 
avoid inflicting. However imperative we may make the 
language of the law, it loses its force when it includes in 
the same piohibition, by the same name, and under the 
same penalty, acts different in their motives, circum- 
stances and effecta We may, in our statutes, give the 
name of murder to death occasioned by a duel ; but the 
world will not adopt the appellation ; and a combat, 
sanctioned by the irresistible command of public opinion, 
and marked by no circumstances of peculiar malignity, 
will never bo considered, prosecuted or punished, as an 
assassination. If you wish to have it punished at ail, 
it must be by its own name, and a proportionate punisli- 
ment, nor must that be an infamous one. Put what is 
cafled a fair duellist on a footing with a thief or a mur- 
derer, and you assure his impunity. Consign him to a 
temporary, close, but not degrading imprisonment , take 
away from him all hope of political preferment; and 
seeing that his conviction and its consequences cannot 
he escaped, he will gladly avail himself of the oppor- 
tunity offeied by the laws, of throwing off, without 
disgrace, the tyranny of custom ; for there is this pecu- 
liarity in the offence of which we now speak, that nine 
times in ten it is most reluctantly committed by all who 
are parties to it. Let the severe punishment, then, be 
reserved for tieaohery and ferocity; inflict a mild penalty 
on duels fairly conducted ; punish the insults which lead 
to them, and you will insure the execution of the law , 
furnish a fair excuse for even the most high-minded to 
avoid incurring the disadvantages which it creates, and 
you will do more than has been yet done to abolish this 
barbarous, unequal and unjust mode of settling private 
quarrels. 

If prosecuting officers had alivays used the sapia dili- 
gence in bringing dueHista to juefcioe that ^ey have 
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shown in "the cnso of othoi oftondoi^ «ii>Ainst tin Lms, 
although the accused might escape the severe penalties of 
the kw horn the lenity of juiois, yet the iisk, incon- 
venience, solicitude and expense of the tiial, would deter 
many, paiticulaily those vho had aided as wiinosses or 
seconds , hut theie seems to ho a gonoial tacit consent, 
on the pait of the magistiates, attornc;yt. for the state, 
and grand juiors, that theie is something dishonouiahle 
in such prosecutions, and that they foini an cvcojition to 
the oath of office, and ai’e not to he piosecuted, unless on 
the most diiect application, and on producing the fidlest 
proof How else shall wo account for the open, noto- 
lious, flagrant bleaches of the law so freciuontly taking 
place almost m the piesence of the magistrate, tho giand 
jurors, and the prosocutmg officer, without any instance 
of prosecution. To lemedy this ovil, the code provides, 
that the attoiney-geneial and district attorneys shall 
make a declaration on oath, and also make an honorary 
declaration, that they consider the exoeution of laws 
against duelling as forming no exoeption to their duty 
of carrying the laws into effect ; and tliat they will, by 
all lawful means, prevent any intended duel which comes 
to them knowledge, and piosecute all offences against 
that part of the code. Still further to prevent this 
offence, no person elected or appointed to any office, civil 
or military, judicial or executive, shall exercise the same, 
unless he shall declare, on oath, that he has not and will 
not commit any of the offences desciihed in this chapter. 
I was not unappiized when these provisions were recom- 
mended, that this expedient had been partially resorted 
to in some of the states, and t ha t it had not been 
deemed a proper remedy. But I apprehend that, in tlio 
Oases t(rhere it has appeared to fail, it was not ftilly or 
fairly tned 5 and I have from the first authority that 
in one stat©/ at least, xt had proved so nearly effectual as 
to duels extrernsly ratfe wfiere they had formerly 
smiled to a ttiost alaeming degree, In a letter with 

m-mo, ome 
he ; ** Ou) ^ of duellbag' 
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bome central iety of opinion prevails. I am among tho&e 
Virho think that the utmost wisdom is required, and ought 
to he exerted, for its prevention Originating in a sense 
of honoiu, the passion fiom which it springs must bo 
consulted, if we hope to suppress it We must aiiay 
ambition against this false honour, as its only equal com- 
petitor in a young and aident mind. The privation of 
political lights which you propose is, I think, particularly 
adapted to this offence. The efficacy, as in most other 
cases, depends on the coitainty that the law will be 
executed. Were you to lely on public convictions alone, 
this certainty would not exist. Even where death 
ensues, prosecutions will not always be instituted. When 
it does not ensue, still more where the duel does not take 
place, the whole affair will generally be overlooked ; and 
challenges will not be completely restrained. The oath 
you require from every person appointed or elected to 
any office whatever, before he can enter upon its duties, 
is, I believe, the best, if not the only measure, which 
human wisdom can devise. Its efficacy has been proved 
in Virginia, where a similar oath is prescribed and has 
been rigidly exacted. The consequence is tliat duelhng, 
foimerly so conmion, is now scaicely known in this state, 
and public opinion on the subject is very much changed.” 
This high authority, supported, as it always is, by irre- 
fragable argument for the doctrines stamped with its 
approbation, has confiimed me in the purpose of retain- 
ing in the code which is submitted to you the provisions 
1 have detailed. The same false sentiment of honour 
which leads to a breach of the laws in committmg this 
offence, renders its punishment more difficult. Wit- 
nesses avail themselves of the principle that they cannot 
be compelled to justify anything that may inculpate 
themselves ; and, therefore, neither seconds, nor surgeons, 
nor any others who were voluntarily present, can be 
induced to testify j so that facts notorious to tire world, 
published in every newspaper, which must be known and 
understood in order to exonerate the parties from the 
foul crime of assassination, and which, therefore, they 
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caiiDot wish, to keep secret, can rarely be proved before 
a court of justice la order to obviate this, iu anotliei 
part of tbe system it is provided tliat those who have 
served as seconds in a duel, or witnessed one as surgeons, 
shall be forced to give testimony against the principals , 
and that no pei&on so examined shall be himself punish- 
able for the offence This, together with the forfeiture 
of political and civil rights incuired by the second, if ho 
be convicted, will make it extiemely difficult for piinci- 
pals to obtain ffiends to attend them to tlie field ; and 
the dyionourable as well as dangerous huspicioiis that 
must attach to the survivor, in a duel without witnesses, 
win generally prove an insuimountable obstacle to such 
encounters. 

The frequency of this oflence in our state, the many 
valuable lives which have been saciiticed bo this false 
point of honour, the distress with which it has over- 
whelmed whole families, and the particular ferocity wliich 
of late years the practice has assumed, all justify the 
attention of the legislature, and call for its special inter- 
ference ; not in the shape of severe penalties ; nob by 
denouncing punishments which are never inflicted : but 
by preventive remedies j by mild laws, so framed as to 
secure their execution; and by taking away, in most 
cases, the pretext for private vengeance which was offered 
by the doficiendes of public justice. 

The twentieth title, '' Of offences affecting individuals 
in their profession or trade,” contaana only a reference 
to other parts of the code, in which offences, under that 
description, were necessarily noticed ; it being found 
impossible, without repetition, or antidpating on other 
provisions, to arrange these under a separate head. 

1316 condition of individuals, or that relation in wMdi 
nature and the institutions of sodety have placed them 
with respect to each other, is the source of rights as well 
as of other ei)gnym.€fla'te whidi ought to be protected by 
law. Our present laws afford this protection but imper- 
il SKune instances, syqd totally dwy it in others, 

ettfeatibation of one in&nt fe anotissr nt such a 
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tender age as renders tlie exchange and the deceit prac- 
ticable in the absence of the parent, the production of a 
pretended child for the purpose of intei’cepting an inherit- 
ance, are not offences by our present law , yet the 
jurisprudence of all nations gives us examples of these 
deceptions. The destruction or falsification of registers 
of births, marriages and deaths, for the puipose of 
injuring the condition of another, is also made punish- 
able by proper penalties The common practice of 
exposing infants was thought to be not improperly 
ranged under this head ; for although it is certainly an 
miury to the person, and as such might have been 
classed in that division, yet the principal injury is that 
offered to his condition, by causing him to lose the 
advantages of the relation in wlrich he would have been 
placed as the child of his parents. 

The conditions arising from the important relation of 
husband and wife may be affected in the most cruel and 
injurious manner, by contracting a second marriage 
during the existence of a former connexion of the same 
kind. While the civil law pronounces the last marriage 
void, the penal law cannot but add tho sanction of a 
heavy punishment to a fraudulent act, which disappoints 
the hopes of domestic happiness, deprives the olhpring 
of the first union of a parent’s care, and devotes those of 
the second to unmerited reproach, and all the other evils 
of illegitimacy. Our present law is not silent on this 
last offence ; but the statute wants precision, and one of 
the exceptions would seem by its language to give the 
means of evading its penalties without much dSSculiy j 
for it declares they shall not attach to any one whose 
husband or wife shall have absented him or herself from 
the other for five years, '' the one of them (that is, the 
husband or wife) not knowing the other to be living 
within that time,” So that, if the offending can only 
keep the iiyured party in ignorance of his existence for 
five years, he may contract a second marriage with 
impunity. Besides correcting this iaacouracy, by re- 
sferioting the exceptdon to the itmocmii peaty^ tihe »in©- 
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teenth title coatains many other articles to prevent tlie 
evasion of the law, and to clear up doubts in a matter 
so important to the peace of families and the good order 
of society. 

We have now come to the consideration of a class more 
numcious and more difficult to repress than any in tho 
catalogue of offences : those affecting piopeity ; which 
word is heio used precisely in the sense given to it in 
the Book of Definitions : that is to say, that it conveys 
a compound idea, composed of that which is the subject 
of property and the right to be exercised over it. In 
relation to its object, property is either corporeal or incor- 
poieal ; and the right to be exercised over it is that of 
possessing and using it with respect to that which is 
corporeal, and of enforcing and transferring it with 
respect to that which is incoipoieaL Consequently, tho 
injuries treated of in this title, ai*e acts which interfero 
with the exercise of the right, which may be done either 
by destroying or injuring the thing which is tiro object 
of property, or by removing it from the possession of 
the owner, and appropriating it. On this distinction is 
founded the division of these offences, into malicious 
injuries to property, and fraudulent appropriations of it. 

1, In the former, the term malicious is intended to 
exclude negligent or unintentional injuries, which are 
left, when the case requires it, to tho operation of tho 
oivil lim. 

The most common, as well a& the most dangerous ofienco 
of this nature, is that called arson hy our present law, 
which imposes the penalty of imprisonment for life on 
the burning of certain enumerated buildings, and seven 
years at hard labour for the burning of any other 
building. In the new code the sevei’est punishment 
for this offence is fourteen years’ penitentiary imprison- 
ment, and this is restricted to the burning of a dwelling- 
house, a distittetidn between it and other buildings not 
ibh|,bited being obviously proper. The destruction of 
gther burldii^ is made punishable by penalties propor- 
^ Taiuej and the chapter contains provisions 
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for the protection of all property, real or personal, 
against every species of malicious mischief All the 
teims used are defined ; the defect in our present law, 
which punishes no other injury of this kind to property 
but by burning, is supplied ; and two articles are added 
which piovido for other important omissions ; the one, 
the malicious destruction of title-deeds or evidences of 
property ; the other, the removal or destruction of 
landmarks. 

A second chapter provides for a case analogous to 
those mentioned in the one that precedes it. This is 
the invasion of property by housebreaking, which is 
defined to be the entry into a house secretly, or by force, 
or threats, or fraud, during the night, or entry by day 
and concealment until night, with the intent of com- 
mitting a crime. As this is a distinct offence from that 
of appropriating property after the house has been so 
entered, and is completed by the entry itself with the 
intent to commit any species of crime, whether against 
person or property, it occupies a kind of middle ground 
between malicious injury to property and the next divi- 
sion, a fraudulent appropriation of it. 

2. In this division, it is believed that several valuable 
improvements have been introduced, both in the arrange- 
ment and the manner. It is arranged under six heads, 
and treated of in as many different sections. 

The first is the fraudulent appropriation of personal 
property, which had been delivered to the offender for 
another purpose. This section, by several precise articles, 
is calculated to avoid the uncertainty that has prevailed 
with respect to constructive thefts, and by providing an 
adequate punishment, which was totally wanting, for 
fraudulent breaches of trust, to assign to each of these 
offences its appropriate penalty and character. 

The second section provides for a case that is now 
either always confounded vdth theft, or considered as not 
coming within the scope of any penal law, I mean the 
fraudulent appropriation of properly found, 'Whatever, 
in strict morality, may be the character of such act, it is 

X 
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clearly less iu degieo of guilt than theft ; while, at the 
same time, the injury to the owner, and the knowledge 
which the findei must have that the propeity is not his, 
ought to lank it as an offence, though one deserving a 
lightei punishment. 

A tluid section i elates to the violation of epistolary 
coriospondence , an act not pumsbable by our piesent 
law ; but one which, whctlier wo consider the want of 
piinciple that must produce it, or the injury it is calcu- 
lated to do, ought to be lepressed by the sanction of the 
law. The unauthorised opemng and leadmg of a sealed 
letter; the pubheation of such letter so improperly 
opened ; the taking of a letter from another without his 
consent, whether sealed or not, and the malicious publi- 
cation thereof, are severally declared to be offences, and 
are made punishable by ^e and impiisonment. The 
sanctity of piivate coiiespondence, and of the confiden- 
tial communications of feiendship, have been too often 
violated by party spirit or unprincipled treachery, in our 
day, to require any argument to show why this section 
has been deemed necessary. 

The two next sections aie of high importance in this 
general division of offences ; and the attention of the 
legislature is particularly invited to their provisions. 
They relate to two offences that are frequently con- 
founded, but which are here endeavoured to be distin- 
guished by definitions and rules which are minute, and 
it IS hoped, will he found to be intelligible and precise. 
These offences are, the obtaining of properly by false 
pretences, and theft, properly so called The uncertainty 
of the English law on this subject was lamented by 
Lord Hale ; and the multiplicity of decisions, since his 
time, have rather rendered it more obscure. That great 
lawyer says : ” It is Ihe mind which maketh the taking 
of another’s goods to he felony or a bare treepass only ; 
but because variety of circumstances is so great, and 
the complication thereof so mingled^i that it is imposaihl© 
to prescribe all the circumstances evidencing a fdonious 
intent, Iff -the contrary, the same must b6 left to the due 
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and attentive conBideration of the judges and jury ; 
whence the heat rule is, in doubtftd matters, rather to 
incline to acquittal than to conviction ”(a). Theso doub^ 
ful matter? alluded to m his lordship’s opinion, might, it 
was thought, be much diminished in number, and, of 
course, the conviction of guilt and the acquittal of inno- 
cence rendered moie certain, by adopting precise defiiu- 
tions, drawing practical deductions fiom them, and 
elucidating the whole by examples. It has been fny 
endeavour to do this ; with what success can only be 
deteimmed by a close examination of the text. Simple 
theft being sufficiently desciibed, and the danger df con- 
founding it with other fraudulent appropriations of pro- 
perty avoided, the next consideiation is the different 
aggravations of which it is susceptible. These form the 
subjects of the three following sections. 

The first of these is theft by effi action. This differs 
from the crime known by the name of burglary, by our 
present law, m this, that it is committed by breaking 
into a house by day, or by actually committing the theft 
theiein without bieaking ; whereas burglary can only be 
committed by a nocturnal effraction, and is complete by 
the intent of enteimg, in which it more resembles the 
offence which has hereinbefoie been described as house- 
breaking. Stealing by an entry, witliout effraction, is 
punished by a mitigated penaliy; but the crime and 
the punishment are aggravated by the circumstances of 
actual violence to any person who may resist the 
offender, or of preventing such resistance by threats. 
There is an error of the press in placing in this section 
the two last articles, respecting wedked property. They 
properly belong to the section which treats of the fraudu- 
lent appropriation of property found. 

The next aggravation is that of privately stealing from 
the person, which I have been induced to place in a 
separate grade of crime, principally from the considera- 
tion that it is one which cannot well be committed, to 


(a) Hale’iP. 0,p. 509 
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any extent, without a dexterity acquired only by long 
practice and instruction ; and also from the difficulty of 
guarding against the depredations of its exercise. 

The last aggravated theft, which it has been doemed 
proper to notice, is robbery, which is “ theft committed 
by fraudulently taking the piopeity of another from his 
person, or in his presence, with his knowledge and 
against his will ; whether it be taken by force, or de- 
liffeied, or suffered to be taken through fear of some 
illegal injury to person, pioperty, or reputation, that is 
threatened by the robber or his accomplice.” 

The description of these last two offences is so nearly 
similar to those contained in tho English law, as to lo- 
quire no elucidation ; nor does any seem necessary for 
that treated of in the concluding section, namely, receiving 
propel ty knowing it to be stolen. But, although tho 
English law has been made the ground- work of these and 
other provisions, it is not meant to allege that the rules 
of that jurisprudence have been strictly followed, except 
where they have been found to coincide, as they for the 
most part do, with those of justice. 

The fourth chapter of this title defines an offence of no 
unfrequent occurrence in England, and which, it was 
thought, should be guarded against here; that of attempt- 
ing to obtain property or other advantage by such tliroats, 
either of injmy to person, reputation or property, as do 
not amount to robbery, according to the definition of that 
offence contamed in this code. The offence chiefly in- 
tended to be gUEurded against by this chapter, is that of 
Bending threatening messages or letters, either to obtain 
pioperty, or procure SOTvice, or merely to alarm. 

The last chapter of this hook contains a desmlption of 
offences which it was found impossible to bring within 
any one division of the code, because it nught affect as 
well the pemon, the reputation, the property, or the pro- 
fession or trade of individuala To have treated conspiracy 
as a separate offence, under each of these titles, would 
Iflft have led to a tiresome and useless repetition. It 
^ thereforej, detemined to annex it to the whole as a 
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concluding chapter. It is there defined as an agreement, 
between two or more persons, to do anj unlawful act, or 
any of those acts designated in the law, which become, by 
the combination, injurious to others. Those are furthei 
explained to be, agreements to commit offences; to accuse 
and prosecute falsely to do certain enumerated injmies 
that are not offences when done by an individual. The 
object of the first two of these combinations needs no ex- 
planation. The offence is the act of combining to do 
them. If the completion of the design were made neces- 
sary to constitute the offence, the evil would, in many 
cases, be without remedy. The agreement between two 
or more persons is an act which shows a settled design ; 
and is clearly distinguishable from an intent formed in 
the mind of an individual, not only because of its being 
more susceptible of pi oof, but also from the cucumstances, 
that, if the original design of the individual could be 
made to appear, a change of piupose might have taken 
place, of which no evidence could be given ; whereas, a 
combination between two or more must have been com- 
municated by some outward acts, and the renunciation of 
the project evidenced in the same way ; both being sus- 
ceptible of proof. A combination too, although discovered 
before execution, is injurious, because it excites alarm in 
the person who was the object of it, and a sense of danger 
and suspicion in the whole community, which the most 
determined but secret intention of an individual could 
never do. The danger is also increased by the character 
of the injury to be effected by these combinations ; they 
being, for the most part, such as individual ma%nity 
alone could not accomplish. For these reasons agree- 
ments to do certain acts, although never carried into 
execution, are, in this and other parts of the code, mode 
punishable as offences. 

The third head under which conspiracy is made an 
offence, although the act agreed to be done would not be 
an offence, without such previous agreement, requires 
more elucidation. Its object is to prevent combinations 
injurious to trade, by raising or depressing wages. This 
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subject is one that has engaged some attention lately in 
England, where the laws, as they now stand, prohibit 
combinations among workmen for raising their wages, but 
do not consider, as an offence, a similar agreement among 
employers to lower them. To impose as few restraints as 
possible upon the liberty of action, is undoubtedly a 
sound rule, in that part of legislation which may operate 
upon political economy; and therefore it might, on a 
superficial view, seem that any regulation, as to the con- 
duct of those concerned in manufactures and trade, in 
relation to the price they may choose to put on their own 
labour, or give for that of others, would be contrary to 
this rule. But the law interposes here, not to impose a 
restriction, but to prevent one &om being imposed by an 
incompetent authority. Every labourer has a right to 
refuse his services, unless the price which he appreciates 
them at, be that price ever so extravagant, be paid. 
Every employer has the right to refuse the same service 
unless the price be reduced to the sum he thinks it worth. 
But whenever an agreement takes place among the class 
of employers or labourers, for regulating these prices, 
then such an agreement becomes, to the extent to which 
it can be enforced, a law operating for the reduction or 
advance of wages, and a law made by parties interested 
in the imposition of it ; and, therefore, necessarily unjust ; 
and wHch, it permitted, would he, in effect, a usurpation of 
the powers of legiriation, and an unwise and oppressive 
exexdse of them ; for, although an agreement be only a 
law to those who axe parties to it, yet, when the object of 
it is to affect the interest of others in a way in which they 
would not he affected hut for such agreement, it is in its 
operation, although it may not he in its form, a law 
operating, though not binding, upon those who are not 
parties to, hut objects of the agreement. Suppose a law 
instead of an agreement, and that a statute should render 
it unlawfid in any employer to give more than a certain 
price to his labouxei®, the effect upon this last class would 
be prec&ely the same ; yet such a law would be aeknow- 
to be on© at wdajpoe with the principles of fire© 
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exertion, free use of capital, and free competition. The 
agreement, therefore, is hostile to these principles, and 
ought not to be permitted. For these reasons the code, 
in conformity with the English law, imposes a penalty 
on any two or more persons conspinng to raise the price 
of wages; but it adds to that provision one which is 
wanting in the English statute, imposing a similai penalty 
on a combination between employeis to reduce the price 
of labour. Without this the law would be partial and 
unjust in its oper^ition. Employers in any one bianch of 
manufacture, being, comparatiwely to the operatora, few 
in number, an agreement between them is more easily 
made ; more readily enforced among themselves ; and, 
while their wealth enables them to wait the effect of thoir 
combination, the poverty of those against whom it is 
directed obliges them soon to yield to the dictates of 
their employers, be they ever so oppressive. This in- 
equality in the effects of this offence, between these two 
classes of men upon whom it reciprocally operates, 
requhes a correspondent difference in the punishment ; 
and it is, therefore, directed that imprisonment shall 
always be pait of the sentence against employers for a 
combination to lower the late of wages, for this cogent 
reason, that the highest limit which could be given to 
the fine upon the labourer would be no punishment to 
his wealthy employer who should be guilty of the same 
offence. It is also provided, that an agreement to requhe 
a longer time to labour in the day, or to decrease the 
number of working hours, without altering the piioe, 
shall be considered as a combination to lower or raise 
the rate of wages ; and if the agreement be to inflict any 
injury on thpse who will not become parties to it, the 
punishment is to be doubled. Other articles are con- 
tained in the text, calculated to explain and carry into 
effect those which have been commented on, and to guard 
against abuses in enforcing them. 

The rapid view I have thought it necessary to take of 
this important branch of the work coimnitfced to me is 
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nov finished. Some comments and arguments that, 
jjerhaps, ought to have formed a part of it, have heen 
doubtless omitted. They will readily he supplied by the 
intelligence of the body to whom it is subnaitted ; but I 
much fear that the reproach of having unreasonably tres- 
passed on their attention may have been more justly 
incurred. Yet nothing has been advanced which was not 
thought necessary to the elucidation of the great variety 
of provisions contained in this code, and much was 
designedly left to be supplied by reflection. 
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THE CODE OE PROCEDURE. 

I HAVE now ihe honour to present the second of those 
codes which yoxu" law has directed me to prepare. The 
legislature which passed that law, were aware that no 
system would be complete without a Code of Procedure. 
Expense, delay or uncertainty, in applying the best laws 
for the prohibition of offences, would render those laws 
useless or oppressive. Therefore, this division has been 
considered of equal importance with any of the others, but 
more extensive in its operation than either of them. The 
party committing the offence and the individual injured, 
rarely the whole community, are the only persons im- 
mediately affected by the commission and punishment of 
a crime. But in the measures prescribed for preventing 
or prosecuting them, every citizen, however unconnected 
with the offence, may find himself involved. As a judge, 
a magistrate, a civil or military officer, -or even a private 
citizen, every one is liable to become an active party in 
the task of applying the law, after a breach of its provi- 
sions has taken place, in preventing the commission of a 
crime, or in arresting the progress of such as are continuous 
in their nature. The rules whidi direct us in what 
manner, under what circumstances, and to what extent 
we may use force to protect our ovm persons and property, 
or those of another, against unlawful violence, also belong 
to this division of the law ; so that its provisions are more 
required for daily use than those of any other part of the 
system ; and it may, therefore, without impropriety, 
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be said, that a society, however excellent may be its laws 
for defining crimes and affixing to them proper punish- 
ments, will, if the means of carrying them into effect are 
expensive, dilatory and uncertain, be worse governed than 
the community in whidi the Code of Crimes and Punish- 
ments is faulty, but where the rules for executing it, and 
for preventing and arresting the progress of offences, are 
easy, cheap, expeditious and just. More attention, there- 
fore, has been paid to this branch of the subject than the 
little importance, commonly attached to it, would seem to 
warrant. None of the codes which have come within my 
knowledge, either ancient or modem, except the French, 
contain any separate body of laws directing the mode of 
procedure, either for anest, trial, punishment or prevention. 
Our laws, as we have seen, are wofdlly defective in this 
particular,' giving for acts, which, by some laws, are 
declared to be offences, no rule whatever; and for the 
others, referring us to the English common law, unmodi- 
fied by statute. The necessity, therefore, of a Code of 
Procedure was much more urgent than that which existed 
for a Code of Crimes and Punishments. The system 
adopted in the prosecution of certain offences, by the 
legislature, and in that of others by the courts, vsith the 
modifications iutroduced by our statutes, is freed from 
many of the abuses and oppressions to which criminal 
prosecutions in England are liable : a public officer being 
appointed to prosecute, the individual who has suffered by 
the crime, is not, in addition to his loss, put to the 
expense of bringing the offender to justice : jurors being 
taken by lot, no improper influence can be exerted in the 
arrangement of the panel : the assistance of counsel being 
secur^ in all cases, the defendant, no matter of what he 
is accused, is enabled to make his full defence ; and the 
intervention of a grand jury being rendered necessary in 
every case of a grave accusation, the individual is not 
exposed to vexatious prosecutions that can materially 
' a^t him. Standing mute is considered as a denial, not 
lll^i^rfesaiom Appeals of murder, trials by battle, and 
oppresriye and absurd parts of the andent 
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common law, have never been used in our state. Yet, 
with all these comparative advantages, our practice re- 
quiios reform. 

First, because the exemption from several of these and 
other iuconveniences is, in many instances, not secured by 
law ; and, in others, is g^ven to us by the construction of 
the court, contrary to law. In the Introductory Feport to 
the System of Penal Law, it has been shown, that where 
the common law of England is prescribed as the law of 
our procedure, it is spoken of without any of the amend- 
ments introduced by the English statutes ; and that in all 
acts, which are created offences since 1805, no mode of 
procedure whatever has been provided. 

Secondly, because, if the present mode of procedure 
were sanctioned by law, it would require alterations and 
additions in the several particulars in which they have 
been introduced in the code, some of which will be herein- 
after pointed out, with the reasons for introducing them. 

Thirdly, because of the difficulty, expense and incon- 
venience, before enlarged upon, of referring to foreign laws, 
written in a language which a majority of our citizens do 
not understand. 

Fourthly, because of the uncertainty inseparable from 
laws depending for their authority upon judicial decisions. 

Fifthly, as incident to the two last, because of the ease, 
convenience, and indeed necessity, for all those who wish 
to perform their duty as good citizens, of finding in one 
book, couched in language easily understood, and arranged 
in a method making them easily accessible to ah, the 
rules necessary to direct them in all the cases in which 
self-defence, the prevention of crime, the arrest of offenders, 
and their high duties as magistrates or jurors are involved. 

The Code of Procedure now offered, sets out, as that of 
Crimes and Punishments do^, with an introductory chapter 
containu^ a brief exposition of the objects which it is in- 
tended to effect. To this enunciation I have heard no 
objection stated, and its utility has been acknowledged by 
many of those statesmen and jurists to whom the plan has 
been submitted ; it has, therefore, been retained. 
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The first of these objects, in order, as well as in irapor- 
tance, is the prevention of inteaded offences. This may be 
effected by personal resistance. The cases in which resist- 
ance is lawful, the degree to which it may be carried, under 
what crrcumstances the interference of piivate individuals 
is permitted, when the sanction of a magistiate is required, 
his right to command the assistance of otheis, and when he 
may require the aid of military force, together with the 
formalities required for effecting these objects, are set forth 
in the first book. 

According to our present jurisprudence, there is either 
no written law foi our direction on those points, which it is 
so much our interest, as parties, magistrates, or citizens, to 
know, or it is so dispersed in different books, so uncertain 
when it is found, and of such doubtful authority, as to 
render it unsafe for any one to trust to his own opinion, or, 
in truth, in many cases, to that of others. Yet th e occasions 
which call for the exercise of these rights and duties, are 
those of all others in which there is least time to reflect, or 
opportuaiiy to consult. Tor this reason, every man ought 
to he provided with the means of acquiring so much know- 
ledge on these poiuts as is necessary for daily use. Without 
it, he will neither know how to protect himself, or pay these 
duties, whidb. he may he urgently called on to perform in 
the protection of others. He must either act at his peril, 
submit to injuries which he has a right to repel, or depend 
on the purchased opinions, and sometimes the “forked 
counsel,” of men who disgrace an honourable profession. 

^h© first dictates of common sense inform an individual 
that he ha«s a right to defend himself. The laws of society 
impose the obligation upon him of defending others, and 
of enforcing the execution of the laws. Magistrates and 
executive officers axe required hy ofi&dial duty to prevent 
or arrest violfflttce and depredaiion ; and the nulitaiy force 
is told, that it piuat asast the civil power when legally 
called ^ AU, this the general language of tho law gives 
■&e citizan to und®®feMjdt ib our state it never 
»■ ^ to make sash flurecord of ite will as may enable 

dfisteds of oh^yw^, to discover boundaries be- 
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tween, legal acts and transgression in th.e performance of 
this duty. A correct moral sense, a determination to 
injure no one, may, with respect to a man’s own actions, 
render a knowledge of positive law loss necessary ; but no 
prudence can foresee or prevent the necessily of self- 
defence, and every man may be called on in some capacity 
to protect others or to defend the peaco of the state; and 
yet with every inclination to perform the duties of a good 
citizen on these occasions, he is continually arrested by the 
unavoidable doubts which must arise as to the propriety 
of personal exertion in the particular case, or the extent 
to which he may carry it. On the vital subject of calling 
in the military to the aid of the civil powers, there is abso- 
lutely no provision ; and there is no power liable to a more 
dangerous abuse. Sometunes nectary for the defence 
of the constitution and the enforcement of the laws, it is 
at the same time the weapon best adapted for their sub- 
version. The di'oum&tances, therefore, in which its use is 
permitted, and the mode of its exercise, ought to be im- 
pressed on the mind of every citizen, to provent Ms refusing 
bis aid when it is legally reqixircd on the one hand, and of 
his being made the instrument of his own oppression on the 
other. It is attempted, in the first book of the code now 
presented, to provide a remedy for these evils. 

The first title treats of the modes of preventing appre- 
hended offences, wMch it is declared may be either by 
resistance or by the intervention of the officers of justice. 

The first chapter, by reference to the corresponding parts 
of the Penal Code, lays down the rules by wMch the 
resistance of the party injured, to offences affecting his 
pemon or property, is regulated. The second chapter 
details the cases in wMch third persons may inteiffire, 
without the sanction of the magistrate, and those in which 
such inteiference is not only a right, but a legal as weU. as 
a moral duty. In this chapter are contained two pro- 
visions wMch require particular notice. By the first an 
honorary reward is held out as an inducement for extrar- 
ordinary exertion in the prevention of crime, or in bringing 
an offender to justice. This consist® in a certificate of the 
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act, recorded on the minutes of the court, and transmitted 
to the appointing power to serve as a recommendation for 
any office in which the qualities manifested by it are 
required ; to this, in such cases as the governor and judges 
thinlr worthy of the distinction, a piece of plate, of limited 
value, may be added. A very high authority (a) tells us 
that recompense, in a despotism, must, to accord with what 
he terms the principle of the government, be of a pecuniary 
nature, and honorary in a monarchy; but that in a 
republic, founded on virtue, and which he seems to think 
ought to be its own reward, it ought not to be allowed at 
aB. He admits, that in a monarchy the honour is and 
ought to be accompanied by fortune; but why his doctrine 
should interdict to republics the agency of both honour and 
profit, upon the human mind for the public good, it is not 
easy to imagine. If a republic could be composed of men 
willing to devote their services to their country from a 
patriotic desire to see it proper, without the admixture of 
any other motive, rewards and distmetion would be 
unnecessary ; but such pure attachment to the public good 
has never been known to pervade any community ; and the 
reward of public esteem, and the distmetion to which it 
leads, must ever be so closely connected in the mind with 
the most elevated and disinterested patriotism, as to make 
it extremely difficult to pronounce the latter motive to have 
been that which predomioated in any given exertion for 
the public service. AH that a wise legislator can be 
expected to do, is to present such motives as will most 
effectually attain the end, which, in the case under con- 
sideration, is extraordinary exertion for the due execution 
of the laws. But we must take care that these means are 
nob such as will produce a greater evil than the breach of 
the laws which they are employed to enforce. Such, I 
confess, would be a corruption of the morals of the people, 
or the introduction of any motive that would destroy the 
fundamental prindples of their government. 

Let us test the ^stem of yevtrards for extraordinary 
. sgarvic^ by this rula There can be no greater incentive 

^ lids, 1. 6* e. 18. 
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to voluntary action than the hope of public applause, and 
when joined to pecuniary recompense and undimiuished 
by any consciou'suo.ss of wrong, it comprises all, perhaps, 
that, independent of leligious motives, can most forcibly 
act on rile human mind ; it is, therefore, well calculated 
to produce the effect. For let it be remarked, that it is 
proposed solely to opoiate in eases where the fears of 
punishment cannot bo employed ; no man can justly incur 
a penalty for not doing more than the law requires; 
but the public good may, at times, be essentially promoted 
by such acts. Some motive, therefore, should be held out 
for their performance. Some passion must be enlisted : 
it cannot, as we have seen, be fear : it must, then, as the 
only alternative, be hope — ^hope of some enjoyment. Of 
what nature shall that enjoyment be 1 Witih. conscious- 
ness of well doing, pure love of country unconnected with 
any personal credit or other advantage, and with public 
esteem without any substantial testimonials of its exist- 
ence, l^slation can have nothing to do. The first must 
exist iu every uncorrupted mind, whatever may he the 
operation of the laws; the second is equally inde- 
pendent of external causes, and the third must, in 
all societies, in a greater or less degree, attend the 
performance of actions for the public good. But 
these motives are not sufficiently general or stiong 
to justify us in relying solely on their operation. 
Laws must be made for men as they are, not such as an 
exalted theory of imagined perfection supposes them to be ; 
and although in every community some may be found 
capable of doing extraordinary acts of public service, 
without even the hope of reaping the reward of the esteem 
of those for whose benefit tiiey were performed ; yet the 
bulk of mankind require sometibing more. The conscious- 
ness of a good action, the knowledge of the benefit it has 
conferred on the country, and even the persuarion that it 
is known and silently approved, is not sufficient. Good 
policy, it is thought, as well as justice, require that this 
esteem should be expressed by some external mark ; and 
that pecuniary recompense, the representative of so many 

T 
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other enjoymeats, should, in particular cases, be super- 
added as a testimonial of gratitude. That the hope of 
these additional rewards would strengthen the motive to 
action, there can be no doubt ; and if they do not counter- 
act the more refined and disinterested impukes, which 
have the same tendency, they may safely be employed ; 
for although laws cannot durect the operations of the mind, 
yet those laws may promote or discourage them, by offer- 
ing other co-operating or counteracting inducements to 
produce or defeat the end proposed ; and the inquiry is, 
which of these effects will be produced by the employment 
of the rewards proposed in this part of the code 1 Those 
held out, for danger incurred, diligence used, or skill dis- 
played in any extraordinary degree, in preventing an 
offence, or bringing in offenders to justice, are addressed 
exclusively to love of distinction, and of that distinction 
only which is founded on public gratitude and esteem. 
While this passion can be <hrected to the support of the 
government, the due execution of the laws and the de- 
fence of private light, it supports that which is assumed 
to be the principle of republican governments ; it produces 
the same effect, excites to the same acts, and cannot be 
distinguished in its operation from the most exalted pubhc 
virtue. But the rewards held out by the code, for extrar 
ordinary services, are precisely of this nature ; a certificate 
of the fact, recorded, published, and transmitted to the 
appointii^ power, to serve as an authentic recommenda- 
tion for offices requiring the exermse of the qualiti^ dis- 
played. In ordinary cases, this is given by the court ; 
in those which evince higher merit, the concurrence of the 
governor entitles the party to the additional testimonial 
of a goblet or vase, of little pecuniary intrinsic \ralue ; 
but the inscription, in which the meritorious act is re- 
corded, placed continually before his eyes and those of 
im family, rais^ him in his own esteem, increases the 
reverence of bis domestic drcle, and giv^ a limited 
local celebrity> whi<^ not only adds to his own happiness, 
l^t, within a certain sphfflee, operates as an inoentivo to 
||i g^ gl3&ote that of the pubHc. 
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Honours conferred for brilliant acliievements in war, or 
eminent services in council, may in a republic be said, 
perhaps with some propriety, to be liable to objection; 
not because they are wrong in themselves, but because, by 
exciting the admiration of the people to a high degree 
and attaching it to one man, they give him an undue 
influence that may be sometimes used to the destruction 
of liberty. But no such consequouce can be apprehended 
from the unpretending, limited popularity and distinction 
given by the means pointed out by the code. On the 
contrary, beneficial political efiects may be expected by 
bnnging within the reach of those in the humblest station 
those testimonials of eminent merit, and by associating 
public &vour in their miads with the execution of the 
laws. He who has risked his life in an unequal encounter 
with ruffians, either to protect another from their violence, 
or to secure them for the purpose of punishment, every 
one win allow deserves public esteem ; hut it can neither 
be permanent nor extensive, and, of course, wil lose mudi 
of its value, if it is confined to the narrow circle of those 
who happen to have witnessed, or to have been benefited 
by its exertion. It is soon forgotten, it loses most of its 
effect as an example, and it is buried in the same oblivion 
with the every-day transactions which have nothing to 
impress them on the memory. 

Panlnm sepnlts distat ineitisa 

Oelata -mins. 

Let the little hero of the hamlet have his celebrity for 
supporting the laws, and you will have fewer great heroes 
who seek it by breaking them ; and let it be remembered, 
that the recorded certificate and the engraved goblet are 
not given to reward the act, but to keep it in memory. 
The only reward is the public consideration, which wffl 
not be measured by the worth of these testimonials, but 
by the merit and utility of the service rendered. 

The provisions of the next succeeding artides are 
founded on other principles, and, I confess, are liable to 
stronger objections ; they give a pecuniary reward to him 
who denounces the commission of certain crim^. 
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1. In order to bring offenders to justice, two distinct 
duties are to be performed, Tbe public officer must 
prosecute; but he cannot do this until the priTate 
individual, who has suffered by the offence, or knows that 
it has been committed, shall accuse. In most cases we 
may safely rely, for the performance of this last mentioned 
duty, upon the feeling of resentment for the injury, or 
upon a sense of public justice. There axe cases, however, 
in which neither of these motives exist, or are not 
sufficiently strong to produce the desired effect, and in 
which, to secure the execution of the laws, other in- 
ducements must he brought to bear. Punishments and 
rewards are those only which the legislator has at his 
disposal. The first, it was thought, ought not on this 
occasion to he used, for the general reason, tiiat the 
denundation of penalties ought not to he multiplied 
without evident necessity; and also, because it was 
thought proper to make a sensible distinction between the 
omisdon to give notice of an intended crime, so as to 
prevent its commission (which is made punishable by the 
code), and Ihe failure to denounce a crime already com- 
mitted. As the punishment for the first offence was 
necessarily placed very low on the scale, the other must 
either have been rated so low as scarcely to deserve the 
name of punishment, or else so high as to run the risk 
of confounding two acts, somewhat similax in their nature, 
but very different in their injurious effects. There was 
moreover another reason for not employing the sanction 
of punishment on this occasion. It is a wise maxim in 
legislation, never to enact laws that the prejudices of the 
people or other circumstances, will not allow you to 
mifbrce. Oppressive laws have in most countries, and 
&om the remotest anti< 3 uity, caused those by whom they 
were governed to array themselves against their execution; 
and yhenever any one of their oym number lent his 
voluntary aid in eafoxdng tiiem, to consider Mm as a 
betrayer of their common interest. Por which reason a 
of infemy became attached to the mnav^A and office 
infemmr, which has extmided itself in a greater or 
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less degree to those who yoluntarily offer evidence of the 
infraction of the laws, even in countries where they are 
neither oppressive nor xmjust. To impose a penalty, 
therefore, on those who, guilty of no crime themselves, 
should shrink from taking upon themselves the task of 
accusers, would seem unjust, even if the penalty be 
enforced, which, in the common course of things, would 
rarely happen. First, because it is scarcely ever sus- 
ceptible of proof. If 1 have witnessed the commission of 
the crime and do not inform, who is to accuse me ? not the 
offender, surely. Not the injured party : for, if he be 
alive, and desire the prosecution, he is the proper accuser. 
Not another witness : for he is hr the same predicament 
with myself if he omit to denounce it, and if he do not, 
then his information dispenses with the necessity for mine. 
Besides, while the prejudice against the character of an 
informer exists, it will attach with tenfold force to him 
who should assume that office, in order to punish another 
for refusing to incur the odium that he has voluntarily 
undertaken. 

2. Secondly, if that difficulty be surmounted and a 
prosecutor be found, jurors will not easily be persuaded 
to convict; and when they do, public prejudice will 
operate upon the pardoning power to interfere. Again— 
suppose the person to whom I may have confessed that I 
was the unwilling witness of a crime of which I refused 
to become the relator, should himself omit to become my 
accuser, the law will not be executed. "Will you enact 
penalty for him also, and another for the one who omits 
to accuse him, and so in endless succession ? No, you 
must stop somewhere, and rely on a sense of duty, or 
some other motive, to procure the necessary information. 
This once granted, it is evident that this resting place is 
at the first link in the chain, and that you will more 
probably obtain information against the original offender 
than against those who have not denounced him. The 
fear of punishment, then, does not seem to be the 
best means we can employ on this occasion. There 
remains the hope of reward. We have seen that the 
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prejudice againsi mfomers originated in. the injuriiice and 
oppressive nature of the laws, which forced upon the 
people the conviction that their intorost and that of those 
by whom they wore governed, wore totally distinoi. But 
when the laws are evidently made for the benefit of the 
people, much more when they themselves make tho laws, 
this prejudice ought not to exist ; yet such is the force of 
habits, of thinking, and the association of ideas to par- 
ticular terms, that although the reason in a groat measure 
ceas® to exist, although the reform of our laws will take 
it entirely away, yet the effect remains, and wo can only 
hope to see it entirely destroyed by tbo operation of time 
and of wise legislation : it is in vain to attompt to eradicate 
it by penalties. The first step is the enactment of good 
laws, and convincing the people, by making thorn intel- 
ligible as well as good, that ihoy are so. This will lead 
them by degrees, to the conviction tliat there can bo no 
dishonour attached to any legal act by which tho public 
good is promoted, A worthy dtizen will then consider it 
no more disgrace to inform or prosecute any in&ingemeut 
of the laws by public offences, than be now does to com- 
plain of injury to his own person or property. No 
ministry of the law vsdU then be deemed degrading ; and 
from the bailiff who arrests, to the judge who sentences 
the offender, the warden who superintends his labour, and 
the divine who conducts him to reformation, all vrill, in 
different degrees, be conridered as joint labourera in the same 
great and honourable work. If your laws for regulating 
arrests were just and well understood, the petty oppression 
of the constable would cease, and Ms office would become 
reapeoiable. Where Ihe interior of prisons in the United 
States have been thrown open to pubHo view, and they 
have ceased to become the scenes of vice, filth, and 
oppresrion, the ke^ecs have risen to the rank in society 
to which important dutw entitle them. Men of 
respectability and taints are etapbyed as wardens of 
your repugnance they beoome the 
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— because iiie severity of the puiushmeii.t does not enlist 
public feeling against those who inflict it — ^and because 
the good sense of the people has discovered that the laws 
are made for their own benefit, and ought to be executed. 
He need not be very old to remember the period when 
the place of jailor was considered so odious that very 
rarely would a man esteemed in society accept it; yet now 
the office of keeper of a state prison is sought for by 
honourable men as an honourable office. What has 
produced this change ? The question is not a difficult 
one, and the answer has been anticipated. 

We come, tben, to the conclusion, pointed out by reason, 
and confirmed by experience : that the ministers employed 
in the execution of just and mild laws, weE understood by 
an intelligent people, will in no grade of their rank be 
considered as ^honourable ; and as a just consequence, 
that the duty of aiding them will not be so considered. 
The immediate question then recurs, — ^wiU the acceptance 
of a reward for such aid attach any odium to the per- 
formance of the duty? The officer receives a salary or 
fees for the performance of his permanent functions, why 
should not the individual receive a compensation for his 
occasional service 1 In both cases there is a sacrifice of 
private convenience to produce a public good : why should 
it not, in both cases, he compensated 1 Public prejudice 
is against it : this cannot be denied ; hut the same pre- 
judice formerly existed against the functions of the regular 
officer, yet we have seen ibis ^ving way gradually to the 
force of truth and the increase of knowledge. Why may 
not the same effect be expected in this analogous case ? 
With this hope ,the text of the law contains the reason for 
enacting it; it exposes the folly and danger of the pre- 
judice that would counteract it ; and protects those who 
are independent enoi^h to do the duty and receive the 
reward, by a penalty against any defamatory reproaches 
against them, which the remains of a groundless prejudice 
might suggest. The reward is pecuniary only; it is 
moderate, and it is confined to certain offences. To have 
made it honorary, would have been to (tettiroy the very 
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nature of that recompense, by making it too common. 
The amount is sufficient in most cases to indemnify for 
the loss of time and for the trouble attending the service, 
and not so great as to offer any temptation for false 
accusations. It is given only for the denunciation of 
great offences, in the punishment of vrhich the pubhc 
have a peculiar interest ; and it is extended to breaches of 
the laws against duelling and forgery, because, in the one 
instance, the prejudices of false honour call for some 
additional motive to induce persons to give information ; 
and in the other, an attention to private interest might 
induce the person who had been defitauded, to moke 
compromises that would defeat the ends of justice, un- 
less it were made the interest of some other person to 
prosecute. No offence that is only made punishable on 
the complaint of the party injured, comos within this 
provision. An accomplice cannot claim the reward, 
because it would be in vain to offer it to him without 
adding to it the promise of impunity ; nor can the party 
injured, because, in many cases, bis testimony is necessary 
for conviction, and it was not deemed proper to place him 
in a situation that must necessarily detract from his credit 
The third and fourth chapters of this title prescribe the 
manner in which the interference of the magistrate may 
be required to prevent offences, or to restore to the pro- 
prietor articles which may have been illegally and 
fraudulentiy taken from hk pewsession. In tho trst 
branch (the prosecution of an intended offence by requir- 
ing security), the regulations of the English law, as far 
as they coiffd with, certainty be discovered, have been 
followed ,• and where its rul^ were uncertain or defective, 
have been added in accordance with the spirit 
of thjat^ Ww (by which, on this, as on other occasions, I 
repeat it, I have beqn gqided when. I found it to accord 
vriifci the priiw^lCs ektefaied m the r^ort that has met 
jtap? approhati^)*^ tire jeeqtdred security, the 
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■wMeli cause his apprehension ; and if the cause assigned 
shall, in the opinion of the magistrate, justify the fear, he 
shall direct the person complained of to be brought before 
him. The fear entertained must be that the offence ■will 
be committed by 'violence, because against every other 
injury to person or property every one is supposed to be 
able to protect himself by proper care. The duty of the 
magistrate to hear the party accused, and examine his 
proof, is pointed out ; the secunty is set forth, and the 
cases in -which courts may exact it on conviction, A pro- 
vision, entirely new, is introduced, by which the magistrate, 
before whom complaint is made of an intended offence, 
when the proof does not show -that the complainant had 
just ground of fear, is directed, before he discharges the 
accused, to explain to him the nature of the offence which 
was endeavoured to be guarded against, and the punish- 
ment annexed to it by law, and to admonish him -that if 
he should commit the same, he •will incur the highest 
pfflaalty that can he inflicted by law for such offence. 
Anotitier article directs the like admonition, and prescribes 
the same consequences, in cases of applications setting 
forth a well-founded apprehension of an intended de&ma- 
tion, by speech, by writing, or by printing. The constitu- 
tion of our state forbids any pre-vious restraint, even 
when such intent shall he proved; but as it makes the party 
liable for the abuse of the liberty it gives, it was thought 
that the e-vil might, in some measure, be prevented by the 
fear of the increased punishment^ if the offence should he 
sommitted after the admonition. 

By the search for property -taken by theft or fraud, some 
>f the most important rights of the citizen are at least 
mdangered, if not actually invaded. Too many precau- 
ions, therefore, cannot he taken to prevent the mischiefe 
hat might arise from its abuse ; and if the observance of 
he forms prescribed should sometimes involve the loss of 
iroperty, -the evil -will be less than the vexation which a 
3SS restrained power to invade the domidOle of the (arizen 
rould ine-vitably occasion. In franung tibis chapter the 
tmost care, therefore, has been taken to guide the judge 
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in. tlie exercise of the discretion wHch must nocessaiily 
direct him in this important function of his office — ^to 
point out precisely the cases in which alone he can peifoim 
it — to state what evidence ho should icquno in each of 
those seveial cases — ^to diioct, with the most minute pie- 
cisioUj the mateiial parts of the oidoi ho shall issue, 
and to provide that such order shall confer all the 
powers nccessaayfoi the attainment of the ends pioposed, 
and also every limitation to prevent abuse and secure the 
innocont from injury, and oven those who may aftoiwaids 
be found guilty from vexation. Tho dutms of the magis- 
trate, of the parties, the witnesses, and i»articulaily of the 
officers who execute the writ, are sopaiatcly, and it is 
toped dearly and accurately, detailed ; and the penalties 
for any vexatious complaint, or abuse of authoiity, or 
denial of justice, are denounced. 

Some of these provisions are new ; and those which aie 
not so, appear for the first time in their natuial order and 
connexion with each other ; and it is believed, that if they 
should receive the legklative sanction, much petty oppres- 
d.on, extortion and fraud will be pi evented, of which 
the ignorant and indigent may otherwise betonio the vic- 
tims, This class, depressed by their dicumstances, 
perhaps by their vices or indolent habits, incapable, from 
their want of instruction, of asserting their rights, are 
those who most need the protection of the laws, and in 
most countries they are those who receive the least. 

A second title of this book is devoted to the means of 


putting an end to such offences as are permanent or con- 
tinuous in their nature. The first six chapters of which 
relate to the means of putting a stop to the several offences 
disoossed in the Code of Games and Punishments, as 
tbii^e IgaiHst public tranquillity, public health and safety, 
tiie enjoyment pubho tranquilfrly, public and common 
property, and dqaen<y, and repudiation. These 
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tlie title of suppressiiig offences against peraonal liberty, 
it contains the regulations for granting and enforcing the 
•writ of habeas coipus. No exposition of this chapter is 
necessary ; because it has already received the sanction of 
your predecessors; and because the subject is fully dis- 
cussed in the Eeport on the plan of a Penal Code, -which 
received the approbation of the legislature in 1823. 
Detached parts of this book have been enacted into a 
law, incoiporated in the Code of Civil Procedure ; but I 
submit to the legislature the propriety of repealing so 
much of that code as relates to this subject, which surely 
is no part of civil proc^, and suffering the whole, as now 
presented and formeily approved, to occupy its place in 
the present code. This title closes by a chapter directing 
the manner in which permanent offences against property 
are to he suppressed, and possession restored to the o-wnera 
of that which has been seized as stolen or fraudulently 
ohtamed. 

A short but very important title, consisting of two 
chapters, contains the regulations for calhng out and em- 
ploying the mihiary, in aid of the civil power. The first 
chapter designates the cases in which that power may be 
called for, and the mode of making the apphcation. The 
second regulates the manner in which the mihtaiy force 
may be employed. By military force is intended the 
mihtia of the state : and the code provides, -that it can only 
be employed by order of the governor, or, when he is too 
distant to act, % that of the nulitia-general commanding 
the district ; and the order can only be g^ven on the appli- 
cation, in -writing, of three ma^trates, one of whom must 
be a judge, supported by an affida-vit of two inhabitant, 
slating that a riot or insurrection has taken place in the 
parish in which they reside, and that it cannot be cjuelled 
by the force of the ordinary civil authority. Die applica- 
tion must state the circumstances of the case and the 
number of men that will probably be required to restore 
order. On this application, the governor or (wimnanding 
officer is authorized to direct tiie proper militia force to 
mazch to the place indicated, under the ccmanand of an 
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officer of requisite rank, and put himself under the direc- 
tion of the magistrates who made the lequisition. 

In all riots or insuirections, tho immediate, somotimea 
the ultimate, object is violonco to some obnoxious person, 
or tbe plunder or desk notion of property. To piotect 
these, without the useless sacrifice of human life, is the 
object of the laws on this subject; therofoic, all tbe pro- 
visions of tliis chapter are intended, if possible, to stop the 
violence by the fear of an armed force, without having 
recourse to its dreadful execution. The militia are only 


to be employed where the ordinary civil power has been 
tried and found insufficient. It is, when practicable, to be 
stationed between the liotcrs and the object of their 
intended violence ; to act strictly on tho defensive, and 
under the direction of the magistrate. When tho use of 
weapons becomes necessary, to use only those, such as the 
bayonet and sword, which may be directed solely against 
the assailants, without endangering tiio Uv©i of others; 
leaving the more dangerous and uncontrollable effect of 
fee-arms (which may injure the innocent as well as the 
guilty) for the last resort. In no case can iho armed 
force be brought up before tho magistrate has displayed a 
white flag, and ordered the rioters to disperse ; and unless 
to repel an attack endangering life, no order is to be given 
for the use of offensive arms, until half an hour has 
elapsed after the order to disperse, without its being obeyed. 
Tim waaiks on this chapter cannot be closed without 
obseJtving the essential difference between tite nature of the 
armed force, the use of which is contemplated by the code, 
laid thatemployed on similar occasions in Bngl^ and other 
ootinttiss br Europe. There it is composed of men entirely 
oordrol of the executive branch of the 


government, u^on which they depend entirely for sub- 
esn^t in the circumstanoas of their 
)jeing oigaai^ th^y differ in nothing from the 
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liberiy, to make them effectiTe instruments for the sup- 
pression of disorder, and the most unfit, even when 
disciplined and armed, that could be chosen to promote 
any scheme of usurpation. The people can apprehend no 
danger to their liberties from such a force, even when it is 
actively employed against themselves — ^when deceived by 
the factious, agitated by party, or indignant against real 
or imagined mjuiy, they are led to oppose the operation of 
the laws. Yet with all these safeguai’ds, the legislator 
would be unfaithM to his trust, who should neglect other 
precautions against the necessary evil of employing the 
weapons of war in the work of peace. According to 
the erroneous ideas of the ancient jurisprudence, the 
sword of justice always was unsheathed, always brandished. 
In our more correct conceptions, it is never placed in her 
hands, but is the last extreme of necessity. 

The review of that part of the code whidi relates to pre- 
ventive procedure, is now finished. It is a meagre title in 
the English, and as sterile in our law, for we have added 
nothing by statute to that part of the common law which 
we have adopted ; and in the laws of other nations, with 
which, however, I am but very imperfectly acquainted, I find 
little or nothing on this important branch of jurisprudence. 
Pains and penalties I Everywhere penalties ! Every con- 
trivance to pumsh — scarcely a provision to prevent or 
repress I If I did not think it, iu some measure, dis- 
respectful to the honourable body I address, to express a 
doubt, that every part of the plan they have directed to 
be laid before them would receive equal attention,! should 
venture to request a scrupulous examination of the title we 
have just reviewed, as one of the most vital importance. I 
would entreat them to enlarge it by such enactinents as their 
superior wisdom should suggest, for the great, the sacred 
object of preventing offence, rather than punMiingtiiem; 
and I dare, even at the risk of hdng thought importunate, 
and of tiring them by repeating the same aigumeot* 
earnestly pray them to consider deeply the necessity of 
early education-general education— rd[:i^«s, moral and 
literary education, as the great loya? for raisag the people 
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-bove tbe temptation of crime, and the only means by 
vbich offences may be prevented by the moral sense, rather 
ban repressed by the operation of law ; and in connexion 
vith this important branch of our subject, I refer to the 
lifferent establishments provided for by the Code of Piison 
Discipline, under the heads of School for Reform, House of 
Detention, and House of Refuge ; and to the reasons which 
will be urged in the Introductory Report to that Code for 
this establishment. 

Havii]^ considered the means of preventing inchoate 
offences, and arresting the course of such as are in opera- 
tion, we now approach that which may perhaps, with a 
stricter propriety, be considered as a Code of Criminal 
Procedure, tbat is to say, the mode of conducting prose- 
cutions for offences already consummated. This is the 
subject of the second book of the Code. The first title of 
this book contains the law of Arrest and Bail, two very 
important subjects ; hitherto left, for the most part, with- 
out positive legislation to guide the officer, the magistrate 
and the citizen, in the daily calls upon them to act in the 
prosecution of alleged offences, or to direct the accused in 
the assertion of his rights. By this part of the Code the 
omission is endeavoured to be supplied. The first chapter 
contains definitions and general principles necessary for the 
fuU understanding of the provisions wHch foHow, and of 
the reasons on which they are enacted. The nature of a 


complaint for an alleged offence is explained, and its 
effecte pointed out. What proof of such complaint is 
nece^ary to ^ve it the force of a legal accusation, and to 
justify an order of arrest, is stated. The necessity of such 
arrest, to ensure the appearance of the witness on the trial, 
the neo^ty of the (wmmitment further to secure that end, 
and the condition of the pledge contained in the contract 
of bail, are ftilly ea^lshied and elucidated. These follow in 


regular otder fa suoe^ve chapters, each one 
a^WjaiBted ttf ^ diista JPhe fijtet epedfies the 
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depriye a citizen of liberty, before he is convicted of any 
offence, can only be justified by the necessity of securing 
his appearance to attend the trial and suffer the penalty, if 
the charge be well founded. But it cannot bo justified at 
all in the following cases : first, where the punishment 
annexed to tho offence is so light as to destroy the pre- 
sumption that the accused would avoid it by flight— in 
other words, where the inconvenience attending flight, 
would be greater than the evil of the punishment ; secondly, 
when the evidence is not such as to justify a belief that the 
accused is guilty ; nor lastly, where the accused will give 
such a pledge for his appearance as will render it more 
probable that he will remain, and either show his iimocence 
or suffer the penalty of his guilt, than that he will forfeit 
the pledge he has given. The chapter is drawn in accord- 
ance with these views of the subject. In case of mis- 
demeanor, where there is no possibilily that the party will 
incur the certain evil of flight, to avoid the comparatively 
light suffering of the penalty directed by law, there is no 
arrest, unless it be incurred by wilful disobedience to a 
citation commanding the party to appear. In accusations 
of a graver nature, the evidence in support of them must 
he on oath ; it must he positive that the offence has been 
committed, and produce belief in the mind of the magis- 
trate that the person designated has committed it, before 
the order fox his arrest can he granted. The complaint, 
and the evidence in support of it, must be reduced to 
writing, signed and sworn to by the witnesses. The order 
must plainly designate the offence charged, that the 
defendant may be prepared on hk appearance before the 
magistrate with his defence, and it must be delivered to 
an officer of justice who is to mahe the arrest. In order, 
as far as possible, to avoid oppression, to ensure the due 
execution of tiie law, to protect the officer against the effects 
of nustahe in the performance of his duty, and to point 
out to private citizens that which may be required of them 
when called on to assist Mm, as well as to d^ignate to 
the accused the bounds between legal resistance and the 
submission required by law ; att thw points axe folly 
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explained under distinct heads in this chapter. Great 
care has been taken in framing the law on these heads, so 
as to make it clear to the most common understanding ; 
because, in the whole course of procedure, there is no cir- 
cumstance productiTe of so mauj vexatious proceedings 
and serious and frequently fatal effects, as that of arrests. 
Officers of justice, often uneducated and overbearing men, 
either do not know, or designedly exceed, the bounds of 
their authority. The accused sometimes submits to iUogal 
acts, at others, resists those to which he ought to submit. 
The citizen, when legally called on to enforce the execu- 
tion of the law, refiises to obey, or makes himself liable to 
prosecution for aiding in an iQegal arrest ; and it is 
believed, that of all the cases of murder, manslaughter, 
violent assault and false imprisonment, reported in the 
books, no inconsiderable proportion will be found to have 
arisen from ignorance of rights and duties in granting 
warrants, in making arrests, or resisting them — ^ignorance 
inevitable, from the state of our laws; for where (it is asked 
on this as it has been on former occasions), where is the 
necessary information to be obtained? The written law 
is silent ; the oracles who pronounce that which is unwritten 
only speak when the case has already happened ; and the 
unfortunate citizen, called on to act or suffer at a moment’s 


warning, is forced to do it at his own risk ; for those to 
whom he has confided the care of framing rules for 
his government, have hitherto obstinately refused, or 
negligently omitted to dictate ihem. It is time that this 
duty should be done : it is more than time that this 
reproach should be done away from our Illation. You 
declare, that every man who kills an officer in the legal 
diseharge of his duty, is g^ty of murder, and shall suffer 
death. Yon say, that resistance to an unlawful arrest is 
justifiable ; and you craelly and wantonly refuse to 
explain what is a kwfed and which an unlawful arrest. 


^ Tofi refer to the contradictory and confused decadons of 
in a fb®dgu country for mformatbn on this all- 
t po&i|k 3>o you tflodarstatid those laws ? Are, 
then to clothe thean in ^ words of 
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legislative authority : publish them to your constituent. 
Are the cases contradictoiy ? — ^toll uh which of thorn is 
the law. Are they confused and uncertain ? — explain 
them. Do you not understand thorn yourselves? — ^thon 
how should we, your conslitucut, bo guided by them, in 
matters too on w'hich depend life or do.ith ? If the rules 
now offered are not approved, frame others. When 
obedience is exacted, under such a sanction, the least tho 
people can requiio is to bo clctuly and explicitly told what 
it is they are to obey. I feel that I am repeating hero 
ideas that have been more than once expressed, and that I 
am urging former arguments with a zeal that may bo 
deemed indiscreet, and, I hope, is unnecessary; but I have 
a great, a holy duly to perfonn, and I dare not leave any 
part of it undone, from the fear of ^ving oftenco, or tho 
hope of conciliating favour, much loss that of gaining 
applause. The solemn truth must be told, must bo 
repeated, until it is felt. “ Legislatobs are m eefbot the 

MURDERERS OF THOSE WHO PERISH BY THEIR WILFUL NEGLECT TO 
PROVIDE GOOD, OR TO REPEAL BAD LAWS.” This responsibility 
cannot be thrown off, or even divided, however numeioua 
the body upon whom it devolves : it attaches to every 
individual whoso vote is counted either against the reform 
or for postponing it to other mattora of minor considera- 
tion : and the reflection finds its place very naturally at 
the close of a review of tho chapter relating to arrests, a 
subject in which so many require the aid of tho law to 
guide idiom, by clear and precise rules, in order to avoid 
heavy penalties ; in which so few receive that aid at all, 
and none in the manner in which it ought to be afforded. 

The arrest being made, the next proceeding is to bring 
the accused before the magistrate, that he may proceed 
to examine and discharge, commit, remand for further 
examination, or deliver to bail. Buies are laid down in 
the fourth chapter for each of these alternsrtive duties. 
The first is the examination. Our present law prescribes, 
that the magistrate is to reduce to writing the answers 
which the accused may voluntarily make to such questions 
as may be put to him without any threat or promise, and 

z 
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the construction put upon this has, I believe, generally 
been that no infeience against the prisoner is to be made 
from his refusal to answer such question ; and practice, 
which with us so frequently usurps the authority of law, 
has ostabhshed it as a rule fiequently followed, to declare 
this explicitly to the prisoner, thoieby inviting him to 
silence, and, of course, depiiving the prosecution of 
the advantage to be deii^ed fiom Ivis communications. 
The course Erected by the code is somewhat different, 
and requires some discussion. 

The groat object of all ciiminal procedure is the con- 
viction of the guilty — ^but of the gudty only, Eveiy 
precaution which the wisest legislation can suggest, should 
be employed to prevent its falhng on the innocent. Yet 
such is the imperfection of all human institution'i, that, 
after those precautions are taken, it must happen that 
innocence is sometimes mistaken foi guilt, and meurs its 
punishment. To require, therefore, that a code of pro- 
cedure should be so framed as to prevent the po-.sibility 
of this error, would be absurd; and the only mode of 
affording perfect security fiom coniiction to the innocent, 
would be to extend impunity to the guilty. All that the 
beat legislation on this subject can do, is to take every 
precaution consistent with the main object (the conviction 
of guilt), to secure innocence from being confounded with 
it before condemnation, and to correct any orrois which 
may afterwards be discovered. Therefore, it is no good 
objection to any particular part of criminal procedure to 
say, that it may involve the innocent. Thai wo have seen 
is, in some cases, inevitable under the best systems. 
Every question, therefore, of this nature, must bo one 
which presents a choice between two measures, each of 
which has some portion of evil attached to it, and it must 
consequently always be one of sound discretion to take 
that which has the least. 

In the examinafion of the accused, the advantage is, 
that if guilly, he wiH frequently betray himself by his 
. , own stoiy, The truth would be a confegBXon. He mu^ 
therrfore, to frlsdiood; hut, as error h 
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iiilinito, lio Avill &fcatc soino wliicli can be easily dis- 

pioved by circumstances or by otlier witnosses, and the 
in\ostigatioii of which would load to his couTiotion. 
Suppose him, on the other hand, to be innocent : his 
statements would contain the truth, because he has no 
need of concealment, and tho cir(umst.inocs and wituesscs 
which would detect his falsehood, in the one case, will 
erdnee Ms tiuth in the otlicr. If the mai»istr<ite, who 
ei-aminos, in tMs piopaiatmy shigo, woio the tnbuual 
which finally trios, there would he another advantage in 
permitting the interrogation of the accused, his looks, Iris 
manner of answering, Ms hesitation or promptitude, even 
Ms silence, would ha\e their effect in cleterniining on Ms 
innocence or guilt. But wo are now speakmg of the 
examination before the committing magistrate, who has 
seldom any agency in tho final trial ; and even when tire 
examinatioD. is made before tho judge mLo afterwards 
presides at such trial, tire jury, not tlio judge, are to 
determine tire question of guilt , therefore, no impression 
that can be made in favour of the prisoner or against liiin, 
from Ms manner and appearance on Ms examination, can 
have any avail on the tiial. From this circumstance 
arises the fii'st item in tho detail of disadvantages attend- 
ing the subjecting the piisonor to examination — that Ms 
answers, not being hoard by those who are to decide on 
his innocence or guilt, can only be communicated to them 
by being reduced to writing The difficulty of doing 
this, so as to express precisely the ideas mteiulod to be 
conveyed, cannot be appreciated but by professional men, 
who must have witnessed how often inaccuracy of ex- 
pression in the speaker and carelessness or misapprehen- 
sion in the scribe, concm’ in producing the most dangerous 
errors, even without supposing any intent to imslead or 
falsify. An umestrainod right of interrogating is also 
very apt to produce insidious and catclring questions. 
Instead of a cool and impartial attempt to extract the 
truth, the examination becomes a contest, in wMch the 
pride and ingenuity of the magistrate are arrayed against 
the caution or evasions of the accused, and eveiy oonstroo- 
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tion will bo given to bis answers that may fix upon him 
tbe imputatioE of guilt. After weighing these and other 
arguments on both sides of this important question, I 
came to this conclusion, that it would be unwiso to 
abandon the advantage to be derived fiom an examination 
of the accused ; but at the same time, that justice re- 
quired us to reduce to their lowest term the two insepa- 
rable evils attached to this mode of proceeding, and I 
thought that this might be effected by restiicting the 
ma^strate to a prescribed form of interrogatory, so drawn 
that no innocent person could be entrapped by answering ; 
while, at the same time, evasions or unWe answers 
might frequently lead to the detection of gmlt ; and to 
avoid inaccuracies in recording the answers, the interro- 
gatories are pointed only to such simple circumstances as 
can be detailed with the greatest simplicity of language, 
and they aie not considered as complete until they have 
been signed by the party and corrected by him, so as to 
expiess exactly the idea he meant to convey ; if we add 
to this that ho has the assistance of counsel, and has 
heard what the witnesses against him have deposed, it 
will be found that the accused is in no danger of being 
circumvented or intimidated to his prejudice in the pre- 
liminary examination. He is first apprised that although 
he may refuse to answer the interrogatories that are about 
to be put to him, or answer them in any way ho may 
think fit, yet a false answer, or his refusal to give any, 
must operate against him on the trial. This consequence 
is inevitable, and under onr present practice, where he is 
expressly told that he is at perfect liberty to answer or 
not, as he pleases, which implies that no injury can result 
to him from his silence, the same result is produced ; and 
the prisoner is invited to silence by being assured that it 
will do him no injury, when in the nature of things the 
jury cannot but infer guilt from ftilse representations, or 
from riience, without any morive hut that of concealing 
^ the truth j either of which mrnaimstanoes, when they 
j are ^ven in evidence according to our present 

It was, therefore, thought, that justice to the 
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prisoner, as well as to the public, required that full notice 
should be given of the deductions that would be dia\vn 
from his silence or evasions. 

It cannot be denied, however, that cases may be sup- 
posed in which even the guiltless may be induced, from a 
strange combination of circumstances, to remain silent, or 
to give a false colouring to the transaction which has in- 
volved them in suspicion. But this reflection did not 
prevent my adopting the mode of intorrogtition which I 
recommend : First, because the existence of such circum- 
stances must be of very doubtful occurrence ; and if they 
should happen, the cases in which they occur being, ac- 
cording to other parts of the proposed system, within the 
reach of remission and compensation, ought not to form an 
objection to a part of procedure otherwise advantageous. 
Secondly, because the same objection lies to our present 
practice, and must attach to any other that may be adopted, 
there being nothing that can secure the accused, if he is 
tried at aU, fiorn the unfavourable impicssion that his 
silence or falsehood may make upon Ids judges if he is in 
any way interrogated, or from the effects of circumstances 
wlrich render guilt probable, if they cannot be explained. 
"With this explanation of the reasons on which it is founded, 
the attention of the legislature is requested to the fourth 
chapter, and it is hoped that it will be found to contain 
every provision necessary to protect the piisonorfrom any 
effects injurious to his safety, arising from surpiise, intind- 
dation, or false hopes, if he be innocent ; and at the same 
time secure to the prosecution the advantage of that 
evidence which a consciousness of guilt will generally fur- 
nish in his answers to the interrogatories. A prejudice, 
but it appears to me a groundless one, and cer'tainly very 
favourable to the escape of the gurlly, exists against pro- 
curing testimony from the judicial examination of the 
party accused before a magistrate; and yet, without 
scruple, we admit testimony of his informal and private 
confessions to individuals, as if he would be more apt to 
inculpate himself without cause when put on his guard by 
the admonition of the judge, and a knowledge of the con- 
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sequences, than he would be in a loose conversation which 
he mu&t ima g ine would never be repeated, and as if the 
record of what he has said, corrected and signed bj him- 
self after due deliberation and with the assistance of 
counsel, were not as high evidence of the fact, as the de- 
claration of a casual witness who may purposely misrepre- 
sent the terms of the confession, or unintentionally give it 
a false colouring. It cannot be denied that an innocent 
man of very weak nerves may sometimes, in his confusion, 
give contradictory or false statements that may endanger 
^ safety, or do acts that cannot bo accounted for but on 
a supposition of guilt. So may animiocent man incur the 
danger of conviction from an untoward combination of cir- 
cumstances which he cannot explain, or from the misap- 
prehension, or direct pequry of witnesses. Yot the risk 
must be incurred in both cases, unless we abandon 
altogether, in the last instance, the prosecution for crimes ; 
and in the first, all advantage to be drawn, in any shape, 
from the best source, the acts and confessions of tho party 
accused : and all that can be required in a good system of 
procedxire, is to put these in such a form as will insure 
authentidty, and guard against error, mtimidation, or the 
effects of false hopes. It is believed this has been done. 
The prisoner is allowed the assistance of counsel ; he may 
examine the depositions and question the witnesses against 
him, before he is caUod on to answer the interrogatories 
that are to be propounded to him : tho form of these is 
prescribed by law. He is informed that he cannot be 
forced to answer them, hut he is admonished that silence 


or falsehood must be a circumstance that wiU operate 
against him. His answers, if he give any, are reduced to 
writing by the magistrate; they are submitted to his 
perusal and correction, and he signs them with such addi- 
tions and alterations as he deems proper; and if after all 


any error should have occurred, means are afforded, on ttie 
to correct it by explanation, and by the examination 
..ji ^ imipfirtial ju]^, 

b to discharge, remand, 
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magifoti'ate, when the evidence adduced by the prosecution 
is not such as leaves on the mind a belief tliat the crime 
has been committed, or that the prisoner has been guilty 
of it. Tliis being only a preparatoiy proceeding, the 
magistrate is directed not to require such proof as would 
justify a conviction : his duty, in this respect, is precisely 
pointed out. If there bo positive evidence, dii'octly 
charging the prisoner with the commission of the offence, 
although he may produce contradictoiy proof, the ma- 
gistrate cannot discharge, the task of weighing tlie excul- 
patory evidence being reserved for the jury on the trial. 
"When the evidence is circumstantial only, and does not 
bring the mind to a belief of guilt, the defondairt must be 
discharged ; hut in this case, it is a belief only, not aiirm 
conviction of guilt that is roquiiod, by Avhich is meant, 
that the rule laid down for guiding tlie conscience of a 
juror on tho trial must he reversed as respects that of tho 
magistrate on tho question of discharging liim. In order 
to convict, the juror must have no doubt of the prisoner’s 
guilt ; to discharge liim, the magutiate must have none 
of liis innocence. Tho result of an examination may be 
such as to show that other proof, Avithin the reach of the 
magistrate, may bo required ; in which case the prisoner 
is remanded, or sent back to the custody of the officer by 
whom he was arrested, or to the prison in which he was 
confined ; and at a proper and designated period he is again 
brought up and the examination proceeds. If the magis- 
ti’ate be not convinced of the defendant’s innocence, he 
must either commit him to prison or take bail for his 
appearance, and the performance of this duty is one in 
which tho highest confidence is necessarily placed in the dis- 
cretion of the magistrate. The natm’e of the contract of hail 
is too well known to need any explanation. Its theory was 
to place the accused in the watchful (a) care of persons who 
have confidence in him, and who are interested in prevent- 
ing his escape by the fear of losing the penally of the bond; 

(a) The French word suiveiUance expresses the idea I mean to oonTey, 
better than e-ren the periphrase I am forced to nse, for want of a corres- 
ponding word in our language. 
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and it was also thonght that the confidence reposed in him 
by his sureties was such proof of good character as foimcd 
a piesumption that he was not guilty ; but experience, in 
many cases, shakes the ground-work of this theoiy. The 
bail may always be indemnified when the defendant is 
wealthy and conscious of guilt; and the confidence is 
generally reposed more in his means than his character. 
Hence, it is appaient, that where bail is a matter of light, 
the defendant can always change the penalty of the law 
into expatriation, and a pecuniary fine to the amount of the 
bond. Therefore the law, while it allows bail in case of 
doubt or in offences where these consequences would be a 
sufficient punishment, ought, in those of a higher nature, 
and where the proof is strong, to secure tike appearance of 
the party by other means. Unfortunately the framers of 
our constitution have restricted legislation on this subject 
within very nairow bounds, and on one constiuction have 
taken it away altogether, if we should, as I cannot but 
hope we shall, abohshihe punishment of death. The con- 
stitution declares, that “ all prisoners shall be bailable by 
sufficient securities, except for capital offences whore tlie 
proof is evident or the presumption great.” On the con- 
struction I have adopted, the magistrate may refuse 
bail in offences where the “proof is evident or the 
prosumpUon strong” in offences which, in the time of 
making the constitution, wore capitally punished • those 
were murder, rape, exciting insuirection among slaves, 
and stabbing or shootiag wMi intent to murder. But that 
in ail other cases he is bound to take sufficient baiL Nor can 
any le^slative provkdon, except perhaps that of making the 
offence capital, enlarge the constitutional restriction. I ex- 
press myself hesitatingly, because I am not sure what the 
^urts would say on this question ; whether the constitution 
intended such cases as were then capital, or those which 
the l^iislature might afterwards declare- to be such, or 
whether when the offence ceases to be punished by death, 
^ c^psiatnlaonsl rule with r^ard to bail remains 
p^tangad. This reetriction on the powers of the 1^ 
Mftae tomSim' unforkmate. A h%hway robber arrested 
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with, his pistol at the traveller’s breast — afoigor taken in the 
art of passing or making his false bills — every other ofleii- 
der, be his guilt ever so atrocious, oi the proof of it ever 
so apparent, must bo let out on bail, and, if he has seemed 
the means of indemnifying his sureties, may change the 
punishment diioctcd by law, for a fine and expatriation or 
conccalmont. Constitutionally, therefore, the niagistrato 
could be invested by the code wrth tho discretionary 
power to bail or not to bail in but few rases, and on one 
construction, as we have seen (capital pumshmeiit being 
abolished), in none. There is, however, no such restraint 
upon his discretion as to the amount of the security ; and 
this being the only remedy for the evil, great pains have 
been talcen in the framing of rules for the guidance of 
the magistrate in the performance of this important duty. 
If there be any occasion in which it is proper for the 
legislator to declare what he expects from the judgment, 
as wcU as what he commands fiom the obedience of a 
functionary of the law, it is the one now under considera- 
tion; because the magistrates, who are to perform tho 
duty, are co mm only unused by previous habit or pro- 
fessional education to tho consideration of the questions 
to which it gives rise; and because of the high importance 
of the due exercise of this discretion, as veil to the pubhc 
as to the individuals more immediately concerned. There 
aro those, however, who consider that the law should do 
nothing but command, and that its commands should 
always be sanctioned by some penalty for disobedience. 
The arguments which enforce this doctrine seem to be 
founded on the idea that there is some paramount power, 
even superior to that of a constitutional law, which limits 
legislative power by certain rales of form as well as of 
moral duty in the exercise of its functions. Utility pro- 
scribes the last, but from what source is the first derived ? 
We feel that there is an obligation not to enjoin the per- 
formance of immoral acts, and we are at no loss to discover 
the source of this duty. But when we are told, you are 
to prescribe nothing that you cannot or do not enforce by 
a penalty, we must seek in vain for some good reason for 
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the Tna,NiTn. The lawgiver cannot foresee the circiinisLances 
of every case, and if he could foi’esee, he could not describe 
them; he must, therefore, give general rules, and trust, 
within certain limits, to tho discretion of the judge, tho 
power to modify and adapt them to suit pai’ticular eases ; 
that is to say, ho must delegate that part of his duty which 
he cannot perform hims elf ; and in mahing this translor, it 
would seem not only right but highly usc'ful to give tiie 
rules and lay down the principles according to which ho 
desires it to be exercised. This cannot be done by positive 
command, because it is to operate on the mind and diinct 
the judgment, not the action ; and as this is a delegation of 
discretionary power, it would be aUuid to annex a penalty 
to an honest, although improper exercise of it, provided tho 
limits of the discretion were not exceeded. To illustrate 
this reasoning by an example drawn from the part of the 
code which is in question — ^tho magistrate, in admitting to 
bad, is directed, in general terms, so to ajipoidion tho 
amount as not to suffer the wealthy offender to escape by 
the payment of a pecuniary penalty, nor to render the 
privilege useless to the poor; and he is told that this 
power is, in its exercise, one of the most delicate and 
important functions of his office, and he is apprised that 
his sound discretion is to direct it, It is clear that here 
there can be neither positive command, nor penalty for its 
breach; if there weie, it would no longer be discretion. 
Yet can it reasonably be said, that legislation derogates 
from its dignity, or performs a superfluous task when it 
points out to the magistrate the objects he ought to have 
in view, and the principles by which he is to be guided, in 
order to attain it ? But the whole duty is not loft to the 
discretion of the ma^trate. 'Whatever could he foreseen, 
and provided for, by that of the law, is reduced to positive 
precept, and its breach incurs the penalty attached to dis- 
obedience. Thus, where the punishment is fine, the bail 
must exceed the maximuja eff tire penalty ; where it is 
^^pleimprisomp^i fixed; where the imprison- 

aiiotiter ; oihepr rules are laid 
]6«i%ukr oesm ; and the 
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discretion of the judge is reduced in this, as it has boon the 
object to do in oveiy part of this code, to the strictest limits, 
within which it can be exercised consistently with justice. 
Some of these j-ules and rest fictions are new; others arc 
conformable to present practice ; bxit all are for the fii'&t 
time reduced to tho form of statutory Icgisl i( ion. 

The bail being completed, the prisoner i-. suflero.l to 
remain at large until the trial ; but provision is made, that 
for the security of tho bad, they may, at any time, exonerate 
themselves by his surrender, and the partioular mode of 
doing this is prescribed. 

If sufficient bail be not offered, or if tho case bo one in 
which the magistrate rightfuEy refuses to receive it, the 
prisoner must be committed to prison, to abide tlie event 
of his trial if ho bo not before that time bailed or discharged 
by the judge of a superior tribunal, or habeas corpus. The 
order for commitment is directed to bo in writing ; its form 
and essential paite ai’e prescribed, as well as the mode in 
which it is to be executed; and all the means that experiouco 
or reflection could suggest, have been adopted to prevent 
the discharge of the j)risonor, which so frequently happens 
from formal defects in the warrant, while every requisite 
security against abuse aud oppression have been carefully 
provided. After commitment, the prisoner may he bailed 
or discharged, if the nature of his case permit it. But the 
inferior magistrate has no other agency in this proceeding 
than to furnish all the ovidenceof that which was had before 
him to the judge before whom the prisoner may be brought, 
on the return of the writ of habeas corpus ; to the chapter 
ou wMch subject the legislature is referred for a minute 
detail of the duties and rights of aE parties and agents, 
from the judge who decides, to the prisoner whose case is 
before him ; and with this ends the provisions necessary 
fox securing the appearance of the defendant at the trial, by 
which his guilt or irmocence is to be ascertained, and at the 
judgment, by which it is to he proclaimed. In framii^ 
this part of the system, it has never been forgotten, that 
the guEty were to be brought to punishment with as EtUe 
inconvenience as possible to the innocent ; and that no pre- 
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sumption or other evidence of crime could, before trial and 
conviction, justify any thing more than necessaiy resixaint. 
With this view, a reverent eye has constantly been kept on 
those admirable provisions for the secuiity of pcisonal 
liberty which are to be found in the laws of England, which 
deserve the gratitude as well as the admiiation of the 
world. Institutions which are every day extending their 
influence over the happiness of mankind, and which will 
prove a more lasting and honom’ablo monument of the 
wisdom, justice and greatness of the nation fium whose 
jurisprudence they axe drawn, than any which their 
splendid victories, their power, their wealth, or even their 
science, could erect. Of these institutions the wiit of 
habeas corpus is that which applies to this pait of our 
subject. The idea of this remedy is to bo found in the 
Eoman law ; but there, as well as in the common law of 
England, it wasineflectual, until the groat statute, of tliat 
name, gave it the essential features to which it owes all 
its utility. These features have been rondi'red more 
definite, new provisions and penalties have boon added, 
and, I tiiink, it may now be asseiied with truth, that 
individual liberty can suffer no restraint, which, under 
this law, will not find an easy, prompt, and unoxpensive 
remedy. 

In reviewing the duties of the examining ma^strate, 
among them should have been stated that of taking an 
obligatian ftom witnesses, under a penalty, to secure their 
appearance at the trial, and of committing to prison such 
as refuse to enter into that obligation. Analogous to this 
is a proceeding which, although an invasion of personal 
liberty, is practised in most countries, and, I thinJi, justi- 
fied by tiie same reasoning which shows the right oi 
taking private property, or coercing personal service, for 
the pubhc sai^, ’When one who is a necessary witness 
in the pro^eution % an offence punishable by imprison- 
ment for life is not ahotiseholdftr, ^ consequently wants 
:i , Jofie % to his dej>sri5ur0, and has no 

op bwme bound for Ms 

defednedjh otteWfy until the trial; 
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but in this, and in the Code of Prison Discipline, it is 
specially provided, that he be properly and comfortably 
supported at the public expense; that he suffer no degrad- 
ing or contaminating associations while detained ; that 
bo be allowed e-very indulgence, as to occupaiion, auuise- 
inout and society, which the good older of the house (for 
the place of his detention is not characterized as a prison) 
will allow, and that when discharged, full compensation 
be made for the loss he has incurred. The duties of the 
examining magistrate end with transmitting to the proper 
officer of the court having cognizance of the case all the 
proceedings which have been had before him, including 
the original examination as well of the party as of the 
witnesses; and here opens a new course of proceeding, 
contained in the second title of this book. It treats of 
the proceedings subsequent to the commitment or bailing 
of the prisoner. The first chapter detaih the manner in 
which the appearance, as well of the party as the witnesses, 
is to be enforced, which, as it differs little, except, it is 
hoped, in precision and ceitainty, from the mode now in 
Use, needs only a reference to the chapter. 

The second contains some legulations which it was 
thought would introduce order in the arrangement of the 
different cases preparatory to the indictment or information. 
Among them is one which obliges the prosecuting officer 
to designate, before the meeting of the grand jury, on a 
copy of the calendar fiirmshed to him for that purpose, all 
such cases of misdemeanor as he may choose to prosecute 
by information ; and the papers, in relation to those cases, 
are not sent to the grand jury. This is done, as well to 
avoid any interference between the two accusing powers, 
as to ensure, on the part of the prosecuting attorney, the 
performance of his duties. I'or this officer, after having 
designated those cases in which he will proceed without 
the intervention of the grand jury, is hound to file his 
information before the end of the term; and the court being 
made acquainted with them, as the cases which are before 
him, he cannot, if so indined, favour any one by dday in 
the prosecution, or throw off the reproach of neglect upon 
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the grand jury. And that body being obliged, as their 
exclu&iye duty, to inquire into all cases of crime, and all 
those of misdemeanor not selected by tho public prosecu- 
tor, it follows that every accusation must be disposed of in 
one or the other mode. 

The third chapter is an impoitant one. It relates to 
the organization and duties of the grand jury. This 
institution is a favourite one in England and in the 
United States. But although I consider its advantages 
outweigh the objections to which it is liable, and have, 
therefore, preserved for it a place in the system, yet I 
cannot but suspect that it owes much of its popularity 
to its name, and to the association which coimocts it 
with that invaluable blessing to a free countiy, the trial 
by jury. Some part of its utility, too, is traditional only. 
In the party questions, which at different times have 
divided the people of England, and which voiy rarely 
ended without enlisting the judiciaiy power on that side 
which was espoused by the crown, it was sometimes a protec- 
tion against the combination of royal and judicial oppres- 
sion, and would have been more frequently so if there had 
been any moans of securing an impartial selection of its 
members. It is not my intention to present a history of 
this institution, or a detail of its advantages or incon- 
veniences, in its origin, progress, or present state, in the 
country from which we have inherited it. It wUl be 
sul&cient to offer the objections to its establishment here, 
which have occurred to me, and the reasons in its favour, 
which I have Ihought sufficient to countervail tliom. 
'Wiih such an admirable contrivance for the security of 
hmopenoe aga^ unjust prosecutions as the trial by jury, 
where unanimity is required for conviction, any interme- 
diate examination between that made by the committing 
magistrate and the dnal trial would seem an obstruction 
to the course cf of which the nec^sity, or even 

iijje conTeffietsn®} not very applt^ent. The secrecy, too, 

H J?estiag on, any one of those by 

^ ^ give a chance for 
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favouritism, or miduc influence, to interpose in favom of 
those whose guilt would be appai ent on a public trial; while, 
on the other hand, it might be said that w itncsses, accord- 
ing to the usual piactice, being heard only to charge the 
defendant, and heard in secret, ho is deprived of the 
advantage seouied to him before the magistiato of sliow- 
mg his innocence by countervailing proof ; and thus, in all 
cases originating by complaint to the grand jury, he would 
be subject to commitment and trial, on the evidence of 
circumstances which he noight have fully explained had 
the examination been publicly had bofoie a magistrate. 
To this it may bo added, that grand juries are veiy rarely, 
if ever, composed of men having such a knowledge of the 
law as will enable them to dctoimine wdut evidence ought 
to be admitted, to what credit it is entitled, or whether 
the facte it discloses amount to an offence ; and that this 
ignorance of thoir duties, or an inattention, wliich is worse, 
frequently causes them to mistake or disregard the duties 
of their office, and assume the cognizance of matters with 
which they have no concern; sometimes censuring the 
conduct of political opponents ; somotimes lending their 
influence to promote paity views. These objections are 
weighty, and some of them not ill-founded. But after 
the fullest consideration, I thought that those to which 
satisfactoiy answers could not be given, might he obviated 
by alterations, which would make none in tho general out- 
line of tho institution ; and, therefore, for the following 
reasons I adopted it with the modifications contained in 
the code. 

1. First, because it participates largely in that promi- 
nent characteristic which distingmshes the trial by jury 
(cr), of spreading general information, and a particular 
acquaintance with the practical operation of the constitu 
tion and laws ; of cieatmg an attachment to the principles 
on which they are founded, and, by the periodical per- 
formance of an important function, promoting thehappine^ 
of the individual by a sense of self-importance, and that 
of the public, by a constant vigilance over its peace. It 
(a) See Beport on flae Plan of a Penal Oode. 
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roiglit, if necessary, easily be shown that each of these 
effects will be produced by the frequent exercise of the 
duties of a grand juror ; and all of them are objects of 
the highest consequence in legislation. For, in a govern- 
ment created for the common good of all its citizens, that 
organization of any department is certainly to be preferred, 
which, while it is equally well calculated with any other, 
for the performance of the duties for which it is particularly 
intended, also opens new sources for individual happiness, 
diffuses knowledge, fosters an attachment to true principles, 
and adds stability to the government of which it is a part. 
It has appeared to me, that a want of attention to such 
considerations is a common fault in the legislation of our 


coxmtry. We shape our laws to fit the principal end 
which is proposed, without sufSeiently examining whether 
the same object could be obtained by means that produce ^ 
other collateral effects of equal or perhaps of greater im- 
portoce, ,and avoid dangers which, in our eagerness to 
attain some doubtful good by . a straightforward, off-hand 
, legislation, , have totally escaped pur attention. Thus, to 
' ra&e a reyenue for some< useful purpose, we license 
g?imbliu:g-houses ; tp promote education, and provide for 
: the building of churches,, we establishlotterios; to avoid the 
expense of erecting a penitentiary, we incur that of sup- 


potiiiuff pur convicts in idleness; and put some of our citizens 
FP uapy inipri^kdn the.m others the ' 

'is,';t^awdhl. ■' We ' do ;this/ without' ; 

requisite 'revenue might ■ 
better', means-rfhan, ■ 
l^’^ '^to.-the' worst of ■'■vices ';'''iV'hether'' 
%'ffoundj^'’ffoim':’ Which. -to .tiraw”; 

^i^pl^?;,^^rages‘:'idleti^, -and 
^ipphptiierthq.' 
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2. Independently of this collateral, but highly impor- 
tant advantage, attached to the institution of grand juries, 
it was adopted, secondly, because it was aheady established, 
and it has been my uniform practice to alter no part of the 
system but such as could be clearly shown to be defective 
or inconsistent with other parts of the plan. Whether 
the present is of this character must depend upon an ex- 
amination of the objections w'hich have been stated. 
These are in substance, that the intervention of a second 
accusing power, between the commitment by the magis- 
trate and the trial, is a useless piece of machinery in penal 
law ; that from its particular organization it is cumbrous, 
and from its secrecy dangerous ; that it may, without re- 
sponsibility, protect guilt and vex iimocence ; and that the 
ignorance of its members frequently leads them into eiTOr 
neous ideas of their power, which creates confusion in the 
administration of justice. 

The error of the first objection lies in supposing that 
the commitment of the magistrate, in all cases, contains 
such an exposition of the circumstances and nature of the 
offence as would enable the party to prepare for his defence, 
by blowing exactly, not only with what crime he was 
charged, but also when, where, and in what manner he, is 
accused of having cocomitted it. But this is far from 
being the case. If the ministry of the grand jury he 
dispensed with, that of some other body of men, or of 
some officer, must he substituted for the performance of 
this duty. If it he vested in a blown officer or a perma- 
nent body, he or they being previously brown, will be 
Subject to the approaches of influence in,, all its seducii^ 
forms, for the purposes cf fatour or oppr^ion. Wtereas . 
the grand jury, selected by judges totally unconnected in; 

, any other marmer with the proceeding, out 6f a very limits 
nUmW> ' taken by lot iiUmediately l^fpre the sesdpttibf)^ 

the 'court, are but of; the reach of any attempt to sedl^b I ' 
, or intimidate them. If, to obviate this, bid' at 
■'■‘time the .belt' :',pbjeetieh,. 'that tb.& 

; ";,'vepiently ::^a^' it ' .-Bhould ■, .bb.:scud,', 

/■ ; jttd'gebaltb'bylebi'.qr: ,let'.th^\die-a^ 
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tave immediatoly before they enter on their duLie?, but let 
the number be le^>s . it is answered, this expedient gives 
us still a grand jury. If appointed by the executive, you 
do not take away the danger of an undue influence ; you 
only change the person to whom it may be addressed. If 
you take them by lot, in the manner proposed by the codo, 
the only question is, whether the siibstitution of any 
smallei number for that now ret^uired will be attended 
with any advantage sufficiently groat to justify the change, 
[t is thought not. If no groat reduction be made, the 
difference will scarcely be perceptible in the mode of pro- 
ceeding. If the number be few, some advantage may be 
gained in celerity ; but a greater lost in the want of in- 
formation, and in the freer scope given to the influence of 
favour or animosity among a few. The object of this 
institution being, not only to make accusations of such 
infraotiona of the law as have been prosecuted before the 
examming magistrate, but the jurom being individually 
bound to make inquisition into all such as they have 
reason to think have been committed in the district for 
which they are assembled, it follows, that a reasonable 
suspicion, entertained by one of the members and com- 
municated with the circumstances on which it is founded 


to his fellows, will he sufficient to ground an inquiry ; for 
which purpose they are vested with powers to send for 
and examine witnesses. This object will obviously he 
better attained by a numerous than a small body. 

The objection drawn from the secrecy of the proceedings 
before the grand jury, is one that comes in a more im- 
posing shape than any other, in a country where publicity 
in every department is jratly considered as the greatest 
security for good conduct in those who direct them. Yet 
there are reasons why I should hesitate to remove the veil 
that has been drawn over the proceedings of the grand 
jury room. To apprecaate these reasons, we must conrider 
the <R>nsritttlleu. of this body and the nature of their 
^ , dptfes. Thd iwpiberB aire not appointed or ohe^en to per* 
flriiottong of office^ but designated, as we have 
j Iiy lot to a service*, loi onerous one, which 

.i ' 
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they have not courted, and to which Idiey have not been 
called by an appointment which they might accept or 
refuse. It would seem unjust, therefore, to expose an 
individual, thus performing an involuntary duty, to the 
odium or suspicion inseparably attached to it, for any 
erroneous but honest expression of his opinion; and 
against the prosecution for corrupt or other illegal conduct, 
the oath of secrecy tahen by his fellows is no protection. 
It must be remembered, too, that the honest and useful 
prejudice against secret informers, although it may have 
contributed to give force to this objection, has in reality 
no application to the proceedings before a grand jury. 
When any member of this body prefers an accusation, he 
becomes a witness, his deposition is taken, and with that 
of every other witness, is handed into court. The seOTecy 
is not in the accusation, or in the name of the witness 
who makes it, hut it is confined to the opinion which each 
juror delivers as to the weight which the evidence ought 
to have. To make this public, would be to deter the 
timid from the discharge of an important duty, by expos- 
ing him to the animosity of those who might be affected 
by it, and could be attended with no advantage whatever. 
If the office were an elective one, it would be important 
for the people to know how the officer had performed his 
duties ; if it were one held by appointment, the same in- 
formation would be useful to the executive or appointing 
power ; hut in the case before us, responsibility, except for 
offences, does not and need not exist ; and where there is 
no re^onsihility, publicity can he of little use. 

The want of general knowledge, and especially an 
ignorance of the law in the greatest number ot jurors, is 
also alleged as a serious objection against their fitn^ to 
determine whether a ditizen shall be exposed to the risk 
and vexation of a public trial, or a knave shall be snatched 
fiom the conviction that would probably be the cem- 
sequence of his trial; and it must he confesfied, that if 
this objection be at all well founded, it is particularly so 
when applied to a system like the present^ in which the 
jurors are taken by lot But we must consider that the 
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principal duty of a member of this body is tbe deter- 
mination of matters of fact, ■wliicb requires nothing more 
than the exerci-so of a pliuu, sound undoi standing, a 
knowledge of the diffoient concerns in common life, an 
independent spirit, firmness and integiity, acquirements as 
probably to be mot with in any twenty men, who might 
be selected from three times that numl)or presented by lot, 
as in any particular class of bociety. Igiiomnco of the 
law must certainly be expected. As our laws now stand, 
this objection might be made with nearly the same num- 
ber, chosen with the greatest care from tho whole com- 
muniiy among those who are liable to this duty. It is 
obviated, in a groat degree, by several provisions: the 
duties of grand jurors are specially pointed out ; and that 
part of the code which contains thorn, is directed to bo 
read to them and a copy sent to tlieir cliamber: the 
written law, upon every one of the offences on wHch they 
are to decide, is also laid before them : the public prosecu- 
tor is directed to give them his advice on all the cases 
which he knows from the calendar will claim their atten- 
tion, and on all other points, whenever it shall be required j 
and any further doubts they may entertain, are directed 
to be cleared up by the court. With tiieso precautions 
to avoid error, it seems almost impossible that any of im- 
portance should be incurred ; and the necessity of rosort- 
Jng to these sources for infoimation, will every day be 
diminished by the knowledge of tbe laws which these 
measures oeumotbut difflise among the people. 

One other inconvenience remains to be mentioned. The 


almse encouraged by the courts, and readily fallen into 
by grand juries, — ^tliat of assuming tiie power of discussing 
and decttdmg on ©xtra-judicaal and political qu^tions. 
Tbw has an unhappy ^eot, particularly in. a popular 
goveeRanent, where party spirit is so apt to introduce itself 
into every ^jssejnblyj to mis in every deEberation, break 
ahn ttes df tste those of kindred, embitter 

ptdaJio disRuasioB, and unless 
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evils would be, that it should insinuate itself into the hall 
of justice ; and as far as positive interdiction can go, this 
entrance through the chamber of iiio grand jury has been 
closed. The grand jury, thus oiganized, is exclusively the 
accusing power in all cases of crime, and in those of mis- 
demeanor concurrently with the public prosecutor, of 
whom there is one appointed for each court of criminal 
jurisdiction. The intervention of this body has been 
erroneously called a double trial, and it has been stig- 
matized as an injustice that the accused has not the 
privilege of being heard before them. Although the 
answer to this objection has, in some measm*e, been 
anticipated, yet it may be necessary to add, that, until the 
indictment be found, the accusation is not complete, con- 
sequently there is nothing to answer, and nothing to try ; 
and when it is found, there would bo an absurdity, as well 
as glaring injustice, in permitting the truth of the ac- 
cusation to be tried by the same body that had just 
preferred it. 

It is hoped and believed, that in the chapters describing 
the mode of proceeding in the grand jury, and enjoining 
the duties of the court and the several officois of justice in 
relation to them, many things will be found which may 
prove useful in establishing and giving certainty to our 
present practice, together with some innovations that may 
be deemed improvements on the system, although they 
are not thought of sufficient importance to be here dis- 
cussed. The assent of twelve jurors is made necessary 
for ffiaiding an indictment, but that of a majority of tiLiose 
present is sufficient to decide incidental questiorm. The 
act of accusation being found, must be delivered into the 
hands of the judge m open court, who, if the defendant 
be m custody or on hail, shall order it to be filed ; but if 
he be at large, in order to avoid his receiving notice and 
scaping, the judge shall issue a warrant for his appre- 
hension, and keep the indictment in his hands until the 
arrest be made. Freedom from arrest, during the term 
of his attendance, and from action or proseontion for any- 
thing said m the performance of his duty, excepting 
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perjury ia a depo&itioa made to his fellows, la secured to 
each grand juror. 

A chapter is derotod to the form and substance of 
indictmouts and informations —an important division ; for, 
to the want of precision in our law on this subject, may 
be traced the numerous instances in which men evidently 
guilty have ascapod punishment. In a system which 
admits the humane maxim, that it is better an bundled 
guilty should escape than one innocent man be punished, 
it becomes an imporative duty to avoid all tlioso doubts 
wHcb make the adjninistratiou of criminal justice a lotteiy, 
with so many chances in favour of guilt. Every man, 
who has attended our courts, must be convincod of the 
deleterious effects of Ibis uncertainty, and must have seen 
the reliance that is placed upon it by culprits on their 
trials. The first question asked of their counsel, especially 
by old offenders, is, whether he can find no Haw in the 
indictment; and there can be no doubt of its effect in 
multiplying crime, by adding one more to the many hopes 
of impunity. Every endeavour, theroforo, has been made 
for giving to the provisions of this chapter such a character 
as will make it secure to the accused oveiy information 
necessary for his defence, but deprive him of all hopes of 
escaping, in any other manner than by a verdict, which 
shall declare him innocent. A-mn ng the first, fe the 
direoiaon for stating clearly in the act of accusation, 
whether iudictment or information, all the circumstances 
which enter essentially into the description of the offence 
chaaged, the place where it was committed, and, in private 
offences, the names of those to whose property, pemon, or 
reputation, the injury was offered. To render mistakes 
less frequent, and secure uniformity in this important part 
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instance, not operating so as to dischargo the accused, if 
objected to either before or after trial ; that single excep- 
tion being the one that the indictment charges a fact 
which does not amount to an offence. In every otiber case, 
the indictment is amendable by being referred again to the 
grand jury, where necessary, — ^and the cases in which it is 
so are pointed out, — ^giving the party always time to 
answer the new allegations. A proper idea of all these 
provisions can only be formed by a perusal of the chapters 
which contain tliem. One alteration, however, demands 
particular notice. In no cases are exceptions to form 
more frequent, in none do they more effectually defeat the 
ends of justice, than in prosecutions for foigory, passing 
counterfeit bills, and other offences in relation to instru- 
ments in writing ; if an erroneous denomination be given 
to the instrument, by calling it an order when it is really 
a bill of exchange or a promissoiy note, or if the tenor of 
the writing be not exactly set forth in tiie indictment {(t), 
the proceedings are set aside, and under some dreum- 
stance the defendant, although his guilt has been ascer- 
tained by a verdict, is discharged. These consequences 
are avoided by a simple provision, which has been alluded 
to in the Introductory Report to the Code of Crimes and 

(a) To an; one wHo has attended to the proceedings of criminal courts, 
it would be unnecessary to cite instances of the allegation in the text. 
One of rather a Indicrons east lately oeonrred in England. In an indict- 
ment for forgeiy, a stiohe of the pen, which ooearred in the instnuaent, 
had not been copied in the indictment. The pnsoner beii^ convicted, 
his oonnsel moved in arrest of jndgment, and assigned the omission 
of this stioke foi oatise. The paper and the indictment were handed np 
to the bench, and the judge, not being able with the naked eye to discover 
any difference, had recourse to a glass, and by the aid of a strong magnifier 
discovered something which he said was either a tick (a word of which I 
do not profess to know the meaning) or a letter, which he would not or 
could not determine, but submitted it to the jury, with directions, if they 
found it to be the one (I foiget which) to convict, if the other to aeguit ; 
and to aid in the determination of this important question, he handed them 
his glass— the miorosoopio powers of which determinecl them in fevour of 
the acquitting alternative — and the prisoner was disobai^ed: rf the 
judge's ^ass had not been brongdit into court, or had been of a lower 
power, he would have been banged 1 1 ! 
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FnmsJmern In all cases, to avoid the delay arismo. 
from objections to form, whotlier made in the shape of 
mohons to quash the indiitmont, to sot aside 

dings, or to airost the judgment, a copy of the indict- 
ment IS (hreet^ to bo furnished to tlio defendant, and at 
a convenient time before the trial, he is bought into c^t 
an m omed, that if the mdictmont contains any defect 
^ m M rtat are doon^od to be e„<i a.o explLdt 
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court, and the answer can only be a confession or denial 
of the charge ; excepting only, the plea that the defendant 
has before been acquitted or convicted for the same offence. 
A refosal to answer, or any indirect or eyasive answer, is 
considered and recorded as a denial of the charge. As 
but one mode of trial, consistently with this code, will be 
known to our law, the useless question, which implies an 
option, is no longer to he put. The trial by jury is 
established as the only one that can be resorted to. The 
reasons for this are so obvious and are so fuDy stated in the 
Keport on the Plan of a Penal Code, mado to your pre- 
decessors in 1822 (a), that nothing need be added to show 
the importance of this institution, as well in a political as 
a judicial point of view. A striking exemplification ot 
the views contained in that Eeport, has lately come to my 
knowledge, which I think il maybe proper to offer in this. 
The island of Ceylon, inhabited in dafforent proportions 
hy Hindoos, Mahometans, and descendants of emigrants 
from Siam, Ava, and other parte of the eastern continent 
and its adjacent islands, passed successively under the 
dominion of the Portuguese, Dutch and English, who 
have added to the heterogeneous mixture of mhahitants 
by a number of their descendants, springing from an 
intercourse with the native women. The English, having 
conquered this island in 1796, have ever since been in 
quiet possession of this valuable colony. Eor the 
administration of justice, the Dutch had introduced the 
civil law, by which the country was governed until the 
year 1811, when Sir Alexander Johnston, chief-justice of 
the island, succeeded in the bold project of introducing 
the trial by jury into the criminal courts of the colony. 
Let those who doubt the political utility of this institu- 
tion — ^who think it fitted only for the people of highly 
civilized and well-informed nations — ^who do not appredate 
its power in spreading infoimtion and elevating the per- 
sonal and national character ; let those, and they are not 
a few, who have considered the former report on this 


(a) Eaport on the Plan of a Penal Oode, p. 15 . 
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subject as an eflRision of an enthusiastic veneration for a 
vain theory ; let all those peruse the following authentic 
account, furnished from the highest authority, and confess 
the almost omnipotent power of this great institution in 
reforming and elevating the character, overcoming national 
prejudices, uniting the most discordant materials, diffusmg 
useful knowledge, purifying tho sources of justice, and 
demonstrating, by its effects, that no goverumonts are so 
strong as those in which the people are suffered to partici- 
pate. Let the enlightened author of this experiment 
himself explain its effects. In a letter, written by Sir 
Alexander Johnston to the Board of Control in tho year 
1815, he says : 

“I have the pleasure, at your request, to give you an 
account of the plan I adopted, while chief-justice and first 
member of his majesty’s council in Coylon, for introducing 
the trial by jury into that island, and for extending the 
right of sitting on juries to every half-caste native, as 
well as to every other native of the country to whatever 
caste or religious persuasion he might belong. I shall 
explain to you the reasons which induced me to propose 
this plan, the mode in which it was carried into effect, and 
the consequences with which its adoption has been 
attended. The complaints against the former system for 
administering justice were, that it was dilatory, expensive 
and unpopular. The defects of that system arose from the 
little valm vMdi the natives of the aovmtry oMaehed to a 
oharaoter for veracity; from the total ward of interest 
which they manifested for a system in the administration 
of which they had m share; from the difficulty wMch 
Europeans, who were nob only judges of law but also of 
fact, esperienced in ascertaining the degree of credit which 
they ought to give to native testimony j and finally, from 
delays in the proceedings of the court.” The chief- 
justice then details the remedies he proposed for these 
e^, which qouM only be removed, as he thoi^ht, by tiie 
Inteqdttotieti of the trial by jury. He says, that he then 
priests crif the Budha rel^^ion» and the 

m to fitowoM 
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of tliose religions ; and taping submitted his plan to the 
governor and council, who “thinldng the adoption of the 
plan an object of great importance, and fearing lest objec- 
tions might be urged against it in England on acoount of 
its novelty, no such rights as it was proposed to grant to the 
natives of Ceylon ever having been granted to any native 
of India,” sent him to urge its adoption, and he most for- 
tunately succeeded. The chief-justice then proceeds to 
explain the qualifications of jurors, the manner of selecting 
them, and of conducting the trial ; all of which, though 
highly interesting, do not so immediately apply to my 
subject, as the account of the efiects, which he thus details : 
“ The native jurymen being now judges of fact, and the 
European judges the judges of law, one European judge 
only is necessary. The native jurymen, knowing the dif- 
ferent degrees of weight which may safely be given to 
their countrymen, decide upon questions of fact with more 
promptitude. AU the natives, who attend the courts as jury- 
men, obtain so much information during their attendance, 
relative to the modes of proceeding and the rules of eddence, 
that since the establishment of jury trials, government have 
been able to find among the hdf-caste and native jurymen, 
some of the most efiicient and respectable mafistrat^ in 
the country.’' After stating that the saving it produces to 
government is at least 10,000Z. a year, he proceeds : — “No 
man whose character for honesty or veracity is impeached, 
can be enrolled on the list of jurymen. The circumstance 
of a man’s name being upon the jury-roll, is a proof of his 
being a man of unexceptionable character, and is that to 
which he appeals, in case his character be attacked, or in 
case he solicits his government for promotion. As the 
rolls of jurymen are revised by the supreme court at every 
session, they operate as a rmst powerful engine in making 
the people of the country more attentive thm, they used to 
he in thdr adherence to truth. The right of siti^ upon 
juries, has given to the natives of Ceylon a value for chor 
rooter which they never fdt hrfore, and has raised in a very 
rmmrhMe manner the sta/rdard qf their moved feetmgs. 
AU the natives of Ceylon, who are enrolled asjwymen, 
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coneeive th&maelves as much a^paii, as the Europmn judges 
ihmsdves are, of tJie government of the country, and there- 
fore fed, since tlveij Ivuve possessed the right of silting upon 
juries, an iiUcrest which they never felt lufore in upholding 
the British government of Ceylon.” Ho thon gives as a 
proof of this, their indifibience in wars before this privi- 
lege, contrasted with their zeal in those after it was 
conferred. The writer of tliis interesting and highly 
instructive letter refers, as a proof of his assertions, to a 
charge delivered by his successor eight years after the 
experiment was tried, in which he ascribes a remarkable 
decrease of crimes, above all other causes, to the intro- 
duction of the trial hy jury. To this happy systc'in,” he 
proceeds, “now dooply cherished in the alfociions of the 
people and revered as much as any of thoir own oldest 
and dearest institutions, I do confidently ascribe this 
pleasing alteration ; and it may he boldly assorted, that 
while it continues to be adininistorod with firmness and 
integrity, the British government will hold an interest in 
the hearts of its Singaleo subjects, which the Portuguese 
and Dutch possessors of this Maud wore never able to 
establisb.” 

The statement of this case, tallying so exactly with the 
ideas I had expressed some years before the letter was 
written, is worth volumes of arguments, and every re- 
flection I have given to the subject since, and they have 
neither been few nor cursory, has convinced mo so much 
of the danger of tampering with so great a blessing, of 
injuring in the attempt to ameliorate what is so positively 
good, that I could not venture to propose any alterations, 
although some came recommended by the most plausible 
reasons as valuable improvements : among these was that of 
suhsfcituring for the unanimity now requisite to a decision, 
a bare majority of votes, or some other number less than 
the whole. Dib absurdity, as well as eraelty, of enfor- 
^t unanimhy, under pain of starvation, and the 
ingUstiee of mald^ the fe,i» of the acoosed depend on 
t ^ ability of his to verist hunger and tl?hiut, seems 

) j|«t»jKppar6nt, that, if no othm? ooulA have been 
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found for the evil, I should, perhaps, have abandoned this 
characteristic in the trial by jury, and adopted some of 
the proposed modifications, to avoid the evil. But a 
practice had been introduced, VT^hich, whore it prevailed, 
in a great measure presented the remedy I sought. 
Courts, in the exercise of the legislative power which they 
held, partly by assumption, partly by the negligent per- 
mission of the branch to which it of right belongs, had 
gradually introduced an important change in this branch 
of our jurisprudence : when jurors could not agree, in- 
stead of being starved, or in some cases carted into 
imanimity, they were discharged ; and the contest became 
one of argument and reason, instead of physical force and 
ability to resist the cravings of nature. The objections 
to this improvement, for such experience has shown it to 
be, are, that being entirely without legislative sanction, 
it depends on the court to determine whether it shall be 
introduced at all, and when it is, what degree of suffering 
must be undergone by the jury before they are discharged. 

In the code presented to you, rules are prescribed for 
that purpose. The legislature speaks, and it is no longer 
imposed upon the court, as some decisions require, to 
watch, like the medical attendants on a victim of tire in- 
quisition, over the struggles between nature and famine, 
and to discharge the juror only when they are convinced 
that there is immediate danger that death will release 
him (a). The jurors are no longer to be kept without 
food ; because it is not considered to bo well established, 
that hunger will bring a man to a correct conclusion, 
though it may to a speedy one ; and in the system I have 
adopted, justice is the first, and celerity only a secondary 
consideration. Jurors are treated like reasonable beings, 
and with the respect due to a co-ordinate branch with tiie 
judges ia the administration of justice j subject, indeed, 
to their control for the maintenance of order and ihe 

(a) 7 Jolmson’s eases, The People «, Ohoi. Chlef-Josiiee Kent sa;fs, 

« the power of disohai^g a jmy, in a intaa nal ease, is a Idghlj izaportant 
and delicate trust, yet it does exist ineaiMiffevinma<mdci»^mite7umsiijf.** 
gee the other oases there dted. 
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advaucemeiit of Jii&tico, but to a legal control, not an arbi- 
traay discretion ; their deliberation must bo free from, the 
restraint of physical wants — ^their determination the result 
of reason and conviction. Perhaps, too, the concuirence 
of circumstances (a), that probably produced the extra- 
ordmary feature in this mode of trial, which requires 
unanimity for a Yerdict, has been more fortunate than 
design would probably have been, in ad<q)ting it to the 
ends of justice in criminal proceedhigs ; for I am inclined 
to thinh, if a bare majoriiy were suffideut to give a 
verdict, that in a secret consultation, where there is no 
excitement created by the presence of auditom or by the 
prospect of publicity, the decision would, for tiie most 
part, be made merely by ascertaining tho number of 
members on each side, without that discussion which is so 
necessary to elicit truth. Indeed, I have been told by 
those who have served frequently on juries, and I have 
made the inquiry in different states, that the first thing 
generally done, after they retire, is, previous to any 
debate, to take a vote on the question, and a division of 
opinion always, under the present system, loads to a revisal 
of the testimony and a discussion of the arguments that 
have been offered; whereas, if a majorify wore to decide, 
the vote would have decided the cause. Another con- 
sideration, also, must have some weight in fevour of the 
verdict by unanimity ; the evidence that subjects a citizen 
to the serious consequences of conviction for an offence, 
ought to be so dear as to convince the understandings of 
all ; if then it diould ffdl to convince one-fourth, or any 
otiier ^ven proportion of the jury, the probabili'jy is, that 

(«) lil«® been ooiijeelTcred (an.5 1 lihiiiik idth reason) the unammiky 

afterwards refdred formed no part of the ptinilaTe bsintatiion of jtines, 
whiob originally, it la argued from Hie analogy of grand juries, the grand 
assize and sherife’ inquests, must have consisted, like them, of twenty- 
three, a m^oiity of the whole niunher (twelve) brfng neaessary for a 
deoieion ; that i^rwards, at some tmknown penod, probably when softs 
began to mol%1y and the attendanee so many jnrors ytm foond hor- 
iheasoTO, the praoHoa of jtompon&ig onty twelve ww introdfloed, bat 
^ eonoomnee of the ^ame mt^o:% of twelve eontinoed to be 
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its impression would be the same on the rest of the com- 
munity ; and the conviction of a man, whom one-fourth or 
one-tenth of his fellow-citizons believed to be innocent, 
could not but have effects upon the confidence which 
ought to be reposed in the administration of justice more 
injurious than his acquittal could be, if, although really 
guilty, he should be pronounced innocent by a unanimous 
verdict. Eeverse the case, and suppose three, or two, or 
even a single one, of the jury so perfectly convinced, from 
the evidence, that the defendant has committed the crime, 
as to be ready to attest his conviction tmder the sanction 
of an oath, and consequently refusiag to join in the verdict 
of acquittal, while the rest of the jury doubt his guilt or 
even believe him to be mnocent ; to acquit him under such 
circumstances, would neither restore him to sociely with 
the pure reputation that every man, who has been pro- 
nounced innocent by his fellow-citizens, ought to enjoy, nor 
would it remove the alarm which his enlargement would 
create in a community, a large proportion of which still be- 
lieved him gmlty, and, of course, encouraged by impunity, 
ready to repeat his former crime. Thus, whether wo con- 
sider the effect of an acquittal or conviction by leas than 
the whole number of the jury, upon the community, or the 
accused, upon the administration of justice, or its reputa- 
tion, we find nearly the same objections to mating any 
change. If the defendant is acquitted, he returns with a 
tarnished reputation, and the community is not relieved 
from their alarm. If he is convicted, -^e chance of his 
being innocent is increased in proportion to the number of 
the jury who believed him so ; and the same proportion of 
his fellow-citizens participating in this belief, will arraign 
the justice of their country, and consider him upon whom 
it has been exercised as an innocent victim, not a guilty 
object of just punishment. In the actual administration 
of the laws, we have seen the effect it will produce of a 
reliance upon first and cursory impressions, a neglect of 
due discussion, and a careless decision hj shifting the 
responsibility upon a majoritijr, who act in secret, and 
whose names are not distinguished from those of their 
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fellom Where all convict, or all acquit, there is respon- 
sibility; upon a secret majority there is none; and to 
inaie them record their names and votes, or to give 
publicity to all their dohborations, would be attended with 
inconveniences too obvious to be detadod. However just 
in itself, no system of criminal pioceduio can be good 
which does not create in the mass of tire people a belief 
that he who is acquitted under it is innocent, and that no 
punishment can be inflicted but on the guilty. This 
belief constitutes the reputation of judicial pioceeding, and 
it is as necessary to this branch of govoinmont as good 
character is to individuals ; but we have seen that it wilT* 
be greatly impaired by any other course than that of 
requirmg unanimity in the jury that decides in criminal 
cases. It is not my intention to discuss its propriety in 
those of a civil nature furilier than to say, that most of 
the reasons I have urged will not apply to tho latter. I 
have dwelt longer on this subject than I should have 
done, if I had not found a disposition in the friends of this 
institution to rest the defence of this particular feature on 
its antiquity, rather than its wisdom or its use ; and in its 
enemies, to urge this characteristic as an unansworahle 


objection to the jury trial in ite proseut form. Tho l^is- 
lature will judge whether it has been wisely preserved or 
not. This discussion has rather anticipated on the regular 
course of this review, the natural order of which is to 
follow that of the different chapters of the work ; one, 
which has before been cursorily mentioned is connected 


with the subject we have just left : it regulates the 
manner in which the grand and petit juries are to be 
selected — in such a way as to equalize the duty upon all 
the dtizens capable of performing it, and rendering it the 
means of a gradual diSusion of legal and political informa- 
tion through the whole communily. The designation is 
on the pxincaple, now in sudh suce^M operation, of a 
^ t mixture of chance and seleetion, which precludes tim 
of an.y flEVour in empaUeDing the jury, and 
■ I or no (fporiismstjr for ifltuence after they are 
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The seventh chapter of this title lays, down miles for pro- 
ceedings in court, previous to the trial The first section 
gives to the court the discretionary powers of postponing the 
trial, whenever such circumstances are made to appear, by 
proper proof, as show that justice requires it, but with the 
limitation that the defendant, if in custody, must be tried 
before the end of the second, or, if on bail, before the end 
of the fourth teim, unless the delay has taken place at hia 
instance, or by his fault. 

After all the precautions given by the mode of empan- 
nelling the jury, it may happen that the forms presented 
by law, for retmuing and selectmg the jurors, have not 
been observed; that one or more of them may not be 
legally qualified to serve on any jury — or, by reason of 
interest, partiality, relationship, or some other cause, dis- 
qualified to be on the one for which they are drawn. To 
secure that impartiality which is so essential to justice, the 
law has provided remedies adapted to each of these oases ; 
they are taken, with but little alterations, from the Enghsh 
law ; the technical terms are preserved ; but the challenge 
to the array can, under this system, only be made for a 
single cause, that the forms of the law for foming the 
panel have not been followed. Where the names were 
selected from the community at large, at the discretion 
of the returning officer, his interests, enmities and connec- 
tions with the party, formed so many reasons for making 
this challenge ; all of winch are avoided by our 
mode of making out the panel. Exceptions to particular 
jurors remain nearly as under the English law. The 
peremptory challenge, for which, the party need assign 
no reason, is a wise and humane provision, peculiar, 
it is believed, to the English jurisprudence. There 
are, in life, so many unfriendly feelings, created hy 
trifle, or for reasons which it would he difficult to 
assign, but which destroy the perfect impartiality required 
in a judge, that we cannot too much admire the provision 
that enables a party to reject him who may be affected 
by these feelings, without being questioned as to his motive. 
Considering the little chance there is, under our plan of 
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propaiing the panel, that any great nnmher of persons 
unfaTonxably disposed to any individual accused could be 
found on it, it -was thought that giving the privilege of 
challenge to nine juiors pereniptonly, was a sufficient ex- 
tension. The public prosecutor has the same right, hut 
extended only to thioe jurors ; the reason for this restric- 
tion is obvious ; the prejudice against the public can be 
supposed, and the only undue affection of the mind to be 
guarded against by the prosecution, is favour to the de- 
fendant, which, if made apparent by evidence or by the 
declaration of the juror, is a disqualification under another 
head, — ^the challenge for cause ; tihis may be made both 
by the defendant and the prosecutor, and, of course, has no 
restriction as to number. The reasons for which it may 
be made, are set forth at length, and embiuce every fact 
or opinion that can show the slightest bias for or against 
the prisoner j and the mode of trying the facts which 
evince this bias, or the disqualifying operation they may 
have on the jurors, is prescribed. 

The next chapter, which directs the mode of proceeding 
on the trial, contains some provisions which call for atten- 
tion. The jurors are drawn by lot, not in the order they 
stand on the panel ; a different practice had obtaiaed in 
OUT courts, which it was thought proper to correct, being 
a deviation from the English law, and liable to obvious 
abuse. Any number of jurors, less than twelve, that may 
be agreed on between the prosecutor and the defendant, 
may try a misdemeanor, for the purpose of avoiding delay 
in causes of little importance, wherein a speedy decision 
may sometimes avoid inconveniences greater than the 
punishment of the offence, if the party be found guilty ; 
but it is not allowed in cases of crime, in which the party 
can neither mnounoe the trial by jury, nor modify it, for 
reasons which have been already stated at large. The 
order in winch the (^e is opened to the jury, and the 
pscoof introduced> is the same as that now in use ; but a 
. ‘ , ^terial change is made, by giving the closing argument 
defendant. It tvas thought that tins was proper 
because It is an that is to say, a 



TUB CODE OB PROOIDEBE. 


387 


benefit to one party, tiiat fcbo otbor does not and cannot, 
fiom the nature of things, onjoy. To whom shall this 
be given, to the accuser or tho accused, to him who assorts 
or him who douios ? HumiUiity and justice seem to dictate 
the answer. Every address to a judge must bo supposed 
to contain a now allegation of fact, a new argument, or a 
new answer to rebut those which have boon ofiered on the 
other side ; to close the debate, therefore, witliout suffer- 
ing the accused to reply to such allegation or argument, 
would bo in so much as regards it, to decide on his case 
without hearing him. Tho same thing may ho said of the 
prosecution. Tho remedy would bo to suffer the argument 
to go on until both parties declared they had nothing 
further to say ; hut this would rarely happen, and never 
until the discussion had been protracted to a length so 
highly inconvenient as not to be permitted. It seems, 
then, as has been said, that the nature of the case imposes 
the necessity of giving this advantage to the one paiiiy or 
the other. To give it to the prosecution, sometimes 
defeats the ends of justice, by enlisting the feeling of 
humanity on the side of the accused. There is in human 
nature, when not perverted, a feeling repugnant to oppres- 
sion, which generally supposes power to he wrong, and 
ascribes innocence to weakness whenever they come in 
competition with each other; and few cases give such 
scope to the imagination to exert itself in this way, as that 
of a criminal on his trial — squalid in his appearance, his 
body debilitated by confinement, Ms mind weakened by 
misery or conscious guilt, abandoned by all the world, he 
stands alone, to contend with the fearful odds that are 
arrayed against him. It is true he has counsel assigned 
him ; but here again the same feelings operate to lead the 
judgment astray. This counsel is generally the young^t 
counsellor at the bar, who is thus made to enter the lists 
with one of the highest abilities and standing, with a repu- 
tation so well established as to have made him the choice 
of government as the depository of its inteTOte. If you 
add to ah this, the decided advantage of the cloedng argu- 
ment, given to a practised advocate, whom long habit has 
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taugtt to avail himself of every weak argument or suspi- 
cious fact, and a zeal in the performance of hi& duty has 
taught to believe it proper to do so ; — do this, and of two 
opposite effects one must be produced, both injurious to 
the fair administration of justice : either the jury will be 
swayed by the sentiment I have endeavoured to describe, 
and feel an undue bias in favour of the prisoner ; or if this 
faila to act, the last impression, given with the force of 
eloquence and professional skill, may, in doubtful cases, 
have injurious consequences to the innocent. But give 
the last word to the accused, and you wiE do little more 
than counterbalance the disadvantages inseparable from 
his situation ; while, by this show of humanity and disdain 
of using the power in your hands, you neutralize the 
sentiment that would otherwise he felt iu his favour. The 
provision here recommended makes part of the French 
code of criminal procedure, and it is said to have, in 
practice, the most beneficial effects. 

Another change, of the same character with tho one last 
mentioned, was noticed in the Keport on the Plan of a 
Penal Code made in 1822 (a), which received tho unani- 
mous approbation of the legislature ,• yet it has been made 
the ground-work of an attempt to prejudice the public 
mind against ihe work and its author, as if it wore a design 
to lessen the dignity of the judiciary branch of our govern- 
ment, suggested by a spirit of hostility to that department, 
or of personal enmity to those who fill it. To repel this is 
necessary, in reference both to the objection itself and tho 
motives that are imputed. 

A system of penal law, containing principles or provisions 
injurious to the power upon which alone it must depend for 
its execution, would be an absurdity too gross even for 
imbecility to produce ; and before it is fixed on the code 
I have now the honour to offer, it ought to be strictly 
ewDOoned. The obnoxious artide is in the following 
words When the pleadings are finished, the judge 
give his oh^e to tie juiy^ in which he shall state to 

' (6) Oofle of b. & S 8. 
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them all such matters of law as lie shall think neoessaiy 
for their information in giving their verdict ; but he shall 
not recapitulate the testimony unlesb requested so to do 
by one or more of the jurors, if theie should be any diifoi- 
ence of opinion between them as to any particular part 
of the testimony, and then he shall confine his in- 
formation to the part on vhich information is required; 
being the intent of this aiticlo, that the jury sliall 
decide aU questions of fact, in which is included tlio 
credit due to the witnesses who have sworn, unbiassed 
by the opinion of the court.” This is the text. I add 
the reasons as thoy are given in the fiist report, that 
the legislature may see whether the provision was not 
dictated by the exalted opinion of the judicial cha- 
racter, which, in its purity, it deserves; by a desire to 
prevent any encioachment by the bench cn that feature in 
our jurisprudence which assigns to the judges the decision 
of questions of law, to the jmy those of fact ; and whether 
in its operation it will not save the judges from degrading 
altercation, render juries more independent and more atten- 
tive to their great duties, and exalt rather than debase the 
judicial character, and preserve unimpaired the distinctive 
characters of the jury and the bench. 

This is the extract from the Report. " Another article, 
applicable to the trial, restricts the charge of the judge to 
an opinion of the law, and allows a repetition of the evi- 
dence only when requfred by the jury, or any one of them. 
The practice of repeating all the testimony from notes, 
always, from the nature of things, imperfectly, not seldom 
inaccurately, and sometimes carelessly taken, has a double 
disadvantage ; it makes the jurors, who depend more on 
the judge’s notes than on their own memory, inattentive 
to the evidence, and it gives them an impoifect copy of 
that which the nature of the tnal by jury requires they 
should record on their own minds. Forced to rely upon 
themselves, the necessity will quicken tiieir attention, and 
it wni be only when tiiey disagree in their recoUectiott 
that recourse will be had to the notes of the jndgf . Tliere 
is also another and more cogent reason &r the r^kiotion. 
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Judges are generally men who have grown old in the 
practice at the bar. With the knowledge which this ex- 
perience gives, they also acquire a habit, very dijBBcult to 
be shaken off, that of taking a side in every question that 
they hear debated ; and when the mind is once enlisted, 
their passions, prejudices, and their professional ingenuity 
are always arrayed on the same side, and furnish arms for 
the contest ; neutrality cannot, under these circumstances, 
be expected ; but the law should limit, as much as possible, 
the evil that this almost inevitable state of things must 
produce. In the theoiy of onr law, judges are the counsel 
for the accused; in the practice, they are, with a few 
honourable exceptions, his most virulent (a) prosecutors. 
The true principles of criminal jmisprudouco require, that 
he should be neither. Peifect impartiality is inconsistent 
with these duties. A good judge should have no wish 
that the guilby should escape, or that tho innoeonb should 
suffer ; no false pity, no undue severity should bias the 
unshaken rectitude of his judgment ; calm in deliberation, 
firm in resolve, patient in investigating the truth, tenacious 
of it when discovered ; he should join urbanity of maimers 
to dignity of demeanour, and an integrity above suspicion 
to learning and talent ; such a judge is what, according to 
the structure of our courts, he ought to be — tbe protector, 
not the advocate, of the accused — his judge, not his 
accuser ; and while executing these functions, he ki the 
organ hy which the sacred will of the law is pronounced. 
Uttered by such a voice, it will he heard, respected, felt, 
obeyed. But impose on him the task of argument, of 
debate ; degrade bim from the bench to the bar ; suffer 
him to overpower the accused with his influence, or to 
enter the lists with his advocate, to carry on the conflict of 
sophisms, of angry argument, of tart replies, and all the 
wordy war of forensic debate : su:fifer him to do this, and 
his (%nity is lost, hjs de<arees are no longer considered as 

(«) ^6 woteoi qf tome iudgs# 'irtralcl tius ; bat, ott 

Walton, I regret it bMU so genei^7 aypjied as is done 
'***^“* IttiTO bettst egir^Bea ibe idea I laeantio 
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the oracles of the law; they arc submitted to, but not 
respected; and even the triumph of his eloquence or 
ingenuity, in. the conviction of the accused, must be 
lessened by the suspicion that it has owed its success to 
official influence and the piivilogo of aiguing Tvithout reply. 
For these reasons the judge is forbidden to express any 
opinion on the facts which are alleged in evidence, much 
less to address any argument to the jury ; but ids func- 
tions are confined to expounding the law, and stating the 
points of evidence on which the recollection of the mem- 
bers of the jury may differ.” 

In speaking of the formation and ftinctions of juries, the 
greater part of that which relates to verdicts, the subject 
of the next chapter, was anticipated. Some articles 
deserve consideiation. The teim, offences of the same, 
nature, frequently occurs in this system, and it is important 
to keep in mind the sense in which it is declared to be 
used. Offences, we must romombor, wore an*anged in 
relation to this object under a variety of heads; as offences 
against person, property, reputation, and the like. All 
offences arranged under the same head, are oflbnces of the 
same nature . of these, some are higher, othem lower in 
degiee ; the lowest being the first in numeiical order, and 
ascending on a scale prepared by a view of tlie injurious 
effects of each offence combined with the degree of moral 
depravity evinced in, or usually attendant on, its com- 
mission. This explanation is necessary to an understanding 
of the power, given to the jury, to find the defendant guilty 
of a lower offence, of the same nature with the one charged 
in the indictment, provided that the lower offence be 
produced hy the same circumstances ; thus, if one he indicted 
for murder, the jury may convict of manslaughter or 
negligent homicide in any of the degrees ; if he be indicted 
for battery or tbeft, aggravated by any other circumstances 
wHeh enhance tiie guilt of the offender, the jury may 
convict of any of those offences of the same nature, whi(h 
are lower in the scale of crime ; but it must be the same 
homicide, the same battery, the same theft, that is charged 
in the mdictment. On the ooirferaiy, on an indiefement for 
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negligent homicide in the first degree, the party may not 
be conTicted of manslaughter, murder, or any of the other 
degrees of homicide; nor, if indicted for simple theft, can 
he be found guilty of robbery ; but if on the trial the 
evidence is found to support a chai'ge of a higher degree 
than the one set foith in the indictment, the court is 
directed to discharge the juiy and send the witnesses to 
the grand jmy, for the purpose of having an indictment 
preferred for the higher offence. 

In cases of acquittal for insanity, that fact is directed 
to he certified, and the court is empowered to take proper 
measures for the confinement of the party or his delivery 
to his relations. 

In the mode in which verdicts are taken, at present, on 
charges of forgery, a difficulty sometimes arises, where 
there is an acquittal, to know on what grounds the decision 
was made ; whether they believe that tho instrument was 
forged, but that the defendant was not the person guilty 
of the crime; or that the instrument was made by the 
person whose act it purported to he, and consequently that 
no crime had been comnuttod. By the code, whenever 
the acquittal is made on the last-mentioned ground, the 
jury are directed to declare, and the court to record it ; so 
that the finding may serve as an authority for the person, 
whose property -the instrument is, to receive it. In the 
first case, it remains in the hands of tho proper officer as 
the means of prosecuting the offender, whenever he is dis- 
covered. But the court is authorised to make such order 
respecting it, as may be required for the ends of justice, in 
case any civil suit should be commenced which may make 
its production necessary. 

In cases of conviction, if the court think the jury have 
mistaken the law, tiiey may order them to reconsider their 
verdict, after giv^ them an explanation of the law; but 
they have not this power given to them where there has 
been a verdict of acquittal. Directions are given fc«r as(»r- 
taining whether the assent of each juror has been given to 
theverdicfti dedwd by the foreman, and for recording it. 
^ ihe vmdidi of aequibbai is entered and reoraded, the 
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defendant h entitled to his immediate discharge, without 
any detention for fees, costs, for any expenses ineunodhy 
his confinement, except only in the following ca&es : where 
other charges are legally exhibited against him ; where the 
public prosecutor requires a detention not exceeding tweh o 
hours, to frame such charge on an official allegation to the 
court, that he has the evidence to justify it ; or on the 
allegation of sufficient causes for a new tiial if properly 
supported by evidence. The causes that are deemed 
sufficient are precisely enumerated, and all are founded on 
some malpractice of the defendant, m producing suborned 
witnesses, or forged papers — ^in preventing, by fraud or 
force, the attendance of the witnesses for the prosecution- 
in giving evidence out of court to the jury — ^in bribing a 
juror, or causing an illegal panel to be returned. A much 
longer list of sufficient reasons is given for setting aside the 
verdict when it is one of conviction ; and the mode is 
pointed out by which the facte, in either case, are to bo 
substantiated. The long title of airest of judgment, under 
onr present system, is abridged to a short chapter ; and all 
the causcsj for which the defendant may now hope for 
impunity, after his gmlt has been ascertained, are reduced 
to a single one — ^thatthe act of accusation does not contain 
tlie allegation of any fact ; or any fact coupled witii an 
intent, that is by law created an offence. But the 
allowance of the motion in arrest of judgment, only places 
the party in the situation in which he was before the 
indictment was found — Pliable to be again indicted, if the 
evidence is sufficient for that purpose. If the code has 
been supposed too favourable to the accused, in some of ite 
features, it has, on the contrary, been considered as too 
severe in this ; but after the best reflection my mind has 
been able to give to the subject, it can perceive no injury 
but to the guilty in thus restraining the effects of allowing 
a motion in arrest of judgment, nor any unnecessary 
vexation even to themu Suppose tile case of one brought 
to trial on an indictment which charges facte that do not 
amount to an offence j if this defect had been pointed out 
before the trial, no one supposes that it ought to operate 
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as a discharge from forther prosecution. Why should it, 
after a jury have given their sanction to the truth of the 
facts, and after the defendant has purposely, perhaps, 
omitted to avail himself of the exception? No good 
reason can be alleged : even the maxim that no one shall 
tvdce be put in jeopardy, perveited as it has been, cannot 
be brought to bear on the question ; for surely no one can 
be said to be put in jeopardy by a trial for facts not 
criminal in thenaselves, and which he might have confessed 
without incurring any penalty whatever. — Three days, 
after a verdict of conviction, are allowed for making a 
motion in arrest of judgment or for a new trial ; at the 
expiration of which time, the prisoner is to be brought into 
court for sentence : previous to pronouncing it, the prisoner 
must be interrogated to know whether he can allege any 
cause why judgment should not be given. The several 
matters which it will avail him to show in answer to this 
interpellation are only four: a par don — ^insanity — ^inevit- 
able accident, that prevented a motion for a new trial or 
in arrest of judgment within the throo days — or a denial 
that he is the person convicted. The mode in which these 
several allegations are to be substantiated and disposed of 
is pointed out ; and previous to the sentence it is provided 
that such matters in aggravation, as were not necessary to 
be stated in the indictment, may be shown by the proseeu- 
tion-'<-and such in extenuation, by the defendant, as would 
not, on the trial, have proved him to have been entirely 
innocent. 



Before we consider the matters inradont to the judg- 
ment, it may be proper to review the provisions which 
oharacteris© the previous proceedings, and which were 
framed with the view of depiivirg offenders of every 
reasonable hope of escaping from defects of form, an in- 


estimable advantage m criminal procedure j but which 
would be purchased too dear if attained at the expense of 
unneoemary rish to the immeent, or any vexation that may 
be avoided to the whether gnilty or innooenti 
law is now adminsstered, there is h certain of 
defined, wbinh are called 
".if'" 
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of substance ; for those the defendant may move to have 
the indictment quashed, that is, declared to be void, before 
the trial ; or he may take the chance of a verdict in his 
favour, and if that hope fad, he may move to an’est the 
judgment after a verdict against him. This latter course 
he is always advised to pursue, if his advocate thinks the 
objection a good ono, because the effect of quasliingthe 
indictment leaves him liable to a renewal of the prosecu- 
tion ; but when the judgment is anested, he is for ever 
discharged, although his guilt be apparent. Now, most of 
these things, called defects of substance, are in reality 
nothing more than mere defects of form. Sometimes the 
omission of writing the name of the county in tho maigiu 
of the indictment, although it be stated in the body of the 
instrument itself j sometimes not putting it in the indict- 
ment, although it be in the margin, and other omissions of 
the like nature; the variance of a letter between the 
original and the copy of an instrument set forth in tho 
indictment ; sometimes even of a comma, hafa been held a 
sufficient cause of setting aside a conviction and discharg- 
ing the guilty convict without punishment. In England 
and in this state, which, as we have seen, are governed as 
to certain crimes by the same law, any defect of form 
whatever may pioduce this effect. I say may produce it, 
because this, like other points of practice, depends very 
much on the will of the judge ; the law having varied in 
this respect, not by the act of the legislature, but by tiie 
changing decisions of the courts; for SirM. Hale laments, 
that “that strictness has grmn to be a blemish and in- 
convenience in the law and the administration thereof ; 
for that more offenders escape, by the over easy ear given 
to exceptions in indictments, than by their own innocence.” 
Here we have the highest authority, not only for the exis- 
tence of the evil, but for the fact of its beiag produced by 
the decisions of the court, not by any positive law ; and 
consequently, if one set of judges have altered the law by 
being over ea^ in listening to exceptions, other judges 
may restore it to its or^^al state in which it was before 
the “ strictne^ grew to Iwi a blmiiWb,*’ or they will have 
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a plau&ible, if not a legal reason for increasing that strict- 
ness, because it is expressly stated to be law (a), that none 
of the statutes, which allow amendment in civil cases, 
extend to those of a criminal nature. It is of httle con- 
sequence, however, to inquire horn what cause this strict- 
ness, so injmious to the administration of justice, proceeds, 
provided we guard against its effects in futuie. This has 
been attempted not by abolishing the necessity for forms, 
but by supplying them whenever they have boon omitted, 
and amending them when they are defective. The general 
enunciation of this feature in the code was so much 
assailed by the allegation, that allowing the amendments 
would enable the prosecuting officer to harass by chaiges 
that might surprise the defendant to his vexation and 
injury. An inspection of the provisions hy which this 
characteristic in the plan is to bo carried into execution, 
it is confidently believed, will obviate that objection j no 
amendment materially altering the charge can bo made, 
but either hy the agency of the grand jury, which would 
never lend itself to vexatious proceedings, or by the act 
of the defendant himself, when he points out aa error 
arising from misnomer, inaccurate copies, or defects of this 
nature. Innocence has nothing to fear, nothing to com- 
plam of, from this proceeding; guilt, everything to 
dread ; public justice, everything to gain. I consider the 
adoption of this part of the code so essential to the suc- 
cess of the whole, that I must be excused for pressing 
the strict examination of it upon the attention of the 
legislature. Nothing so much fosters the growth of 
crimes, as the hope in the culprit that some defect of 
form wBl enable him to escape ; and nothing encourages 
that hope so much as the numerous and sometimes 
frivolous objections that are allowed ; and this is callod 
the tenderness and humanity of the law ! — ^when, in fact, 
it is, in the words of Sir Matthew Halo, its "greatest 
hJemish and inconvemenoe.” The character of humanity 
jwust be acquired, not by faciUbating the impunity of 


(«t) 4 Black. Cm, 07S« 
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offenders, but by the strict infliction of mild punishments, 
when guilt has been proved ; and it is a strange tenderness 
to boast of, which suffers a villain to escape Ms punish- 
ment because a dork has omitted a woid, or inseitcd one 
too many, in copying an indictmont. 

We come now to the consummation of the judicial 
authority in its opeiation upon offences. The functions of 
the judge cease when he has pronounced the sentence, 
unless extraordmaiy circumstances should lequire him to 
communicate with the cMof magistrate, in relation to an 
application for pardon ; but even then, the duty he per- 
forms is that of a witness of facts disclosed on the trial, 
leather than that of a judge, TMs last office is also the 
most important. In a system of penal law, wMch has 
fine and imprisonment for iis cMef sanctions, a groat scope 
must be allowed for the discretion of the judge. The 
circumstances which aggravate or extenuate an offence, 
wMch make a punishment ruin to one individual which 
would not be felt by another, are too numerous to be de- 
tailed, and too much depoudont on events to bo foioseen. 
But much may be done, although we confess our inability 
to do all, and we ought to advance in the path of improve- 
ment, although we despair of its leading us to perfection. 
We have prescribed limits to the discarefcion of the judge, 
because we cannot fill up the interval by applying our 
scale to unknown evente. The combination of those 
events may produce difterent degrees of depravity for 
winch we cannot anticipate the exact punWunent that 
ought to be applied ; but we can foresee and can enume- 
rate certain probable circumstances in the commission of 
every offence, which ought to aggravate or lessen the 
punishment, althoi^h we cannot dheet in what precise 
degree they ought to have that effect. TMs has been 
done in the code now offered to you. It contains two 
opposite details of circumstances, wMch ought to increase 
above, and those wMch ought to dimmish below the 
medium rate of punishment, wMch is deriared to be that 
wMch ought to be inflicted where none of these oircum- 
stances exist. Thus, if the code direct that the punish- 



398 


IKTEODUCTOBY REPORT TO 


merit of an offence shall be fine, not less than one hundred 
nor more than three hundred dollars ; the medium is two 
hundred, -which it is the duty of the judge -to award, if 
there be no circumstances of extenuation or aggravation. 
The nature and extent of the obligation arising from this 
address to the judgment of the court, is fully explained in 
the text, and the reason for resoiting to it has more than 
once been adverted to in the report. 

The fourteenth chapter is devoted to the forms of con- 
ducting the ordinary business of courts. One of the most 
important of these, is the oath or afih-mation to be admin- 
istered -to jurors and -witnesses; -those now in use to 
officers, are, for reasons that will bo given, abolished. 
These engagements are either promissoiy or declaratory ; 
the juror’s oath being of tho first, that of the witnesses of 
the last description : a brooch of the promissory oath not 
incurring, like that of tho other, the punishment of perjury, 
as we have seen in the Penal Code. Some changes having 
been proposed under this head, it will bo necessary to 
make a brief statement of the reasons which have jfroducod 
them. The necessity of providing some test for the truth of 
declarations which were to operate as judicial proof, and 
some bond for the performance of promises, in a very 
early state of society, suggested, on him who should be 
guilty of a breach of such engagement, an imprecation of 
divine ^pleasure ; which was thought to he inevitable, 
when the appeal was voluntarily made by the party upon 
whom the vengeance of heaven was to fall, if his promise 
■was broken, or his declaration false. A belief in a 
Supreme Being, and in his agency in punishing evil and 
rewardug virtue, either in this life or another, was essen-tial 
-to this religious sanction of an oath ; as it was -the first, 
so it has generally been esteemed the most powerful; 
another, however, may be said to he inseparable from the 
first. The saorile|joUB wretch, who had by his broken 
vows in^ed the vengeance of God, could not retain the 
good opinion of man, and another surety was added in -the 
i of roj^talion, which "would be incurred by the p^ejurer* 
=? wHch hebad invdked upon his head, -was 
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observed not always to follow bis gailt in tbis world, and 
tbe fear of that wbich naigbt follow in the world to come 
was wcaltenod by doubt, by ivroligion, and tbo prevalence 
wMcb present advantage generally bas over distant and 
uncertain evil ; and it became necessary to add the tem- 
poral penalties denounced by human laws against peiyury ; 
thus completing the triple tie of the religious, honorary, 
and civil sanctions to tiie obligations of an oatli. Sumo 
sects, from religious principles, and some wiiters, from a 
specious theory, have rejected the religious sanction : the 
first, because, according to their tenets, it is contrary to 
the express precept of the founder of our holy religion ; 
the second, for reasons which it may he useful to examine. 
Religious scruples will with difficulty yield to civil laws, 
and where their indulgence does not operate any great 
evil to society, a wise legislator will not attempt to over- 
come them. Throughout the United States, therefore, 
those Christians who cannot conscientiously take an oath, 
have the same credit given to their affirmation ; which 
derives its whole foi'ce from iffi dvxl and honorary obliga- 
tion. Those who are for abolishing riie religious sanction, 
say, that it is not only useless but injurious, and even 
profane : useless, because where religious motives produco 
a determination to toll the truth, they will always operate, 
whatever he the form of the engagement — and where there 
is no religion, the form can have no effect. Injurious, be- 
cause it creates a false confidence in the declaration of one 
who has no religious sentiment, and adds nothing to tho 
credit of him who has j because religion cannot be intro- 
duced in civil institutions without weakening their effect ; 
because, with many, religion consists in form, and if tiiat 
form be varied in the slightest degree, the religious obliga- 
tion is not incurred, and the other obligations, bemg con- 
sidered as inferior, are overlooked j and because the oath, 
bmng a reli^ous ceremony, was subject to ecdesiastical 
control, might be dispensed with, and its breach pardoned 
or expiated (a). Profane, not only because it is in opposi- 

(») Bamont ^ves tm esiaaorclinary instsaca this power, do&eni VI., 
be granted to Jolm QL el Fnateet sod daoe his wile, and to all 
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tion to the plain and express command of the Scripture, 
but because it supposes a power in him who imposes, or 
Tiim who takes the oath, to direct Almighty vengeance at 
his pleasure, and often for trifling or evm unworthy 
objects. When propoi'ly developed and coolly considered, 
these objections have weight ; and if I were now, for the 
first time, devising the formula of a judicial asseveration to 
declare the truth, I think I should omit the conditional 
renunciation of God’s favour, which it now contains. The 
general impression now existing of its necessity, the aban- 
donment of all pretension to right by any ecclesiastical 
power in our day to dispense with its obligation, and the 
danger of a sudden change, have combined to induce me 
to retaiu this part of the oath in ordinary cases ; but with 
the proviso of extending the right of dispensing with it in 
favour of all those who declare they have religious scruples, 
in the same manner that the same dispensation is now 
given to Quakers and Momnonists. But while this part 
of the form has been retained, it was to be feared, and 
experience shows that there is some ground for the appre- 
hension, that there are men who do not feel the force of 
this obligation, and are ready to risk the legal conse(j[uence3, 
but who yet might be restrained if on address were ex- 
pressly made to their honour and integrity. There are 
perverse and extraordinary ideas entertained on this sub- 
ject ; one will conceive the oath not binding on bis con- 
science, if administered on any other book than the Now 
Testament ; a Jew may think it of no force unless the Old 
be presented to him ; this man conceives himself obliged 
to tell the truth only when he declares that he will do so 
with uplifted hand ; another, who does not mind kissing 
the book, as he irreverently styl^ it, will be scrupulously 
exact in what he declares upon his honour. These con- 
siderations have induced me to incorporate into the form 
of tire oath a dauae to hind those of the last desoription. 

1ilxe& pnccessois, the sight, without aay rin, to dofete their 

jio&iaes end oatha, as well these they had alse^ ju*4e as those th(g* 
sdgjii theseafiies mahe, fsewided it was not their dntsrest to 
' > Mr Mrit tW ttoy whhJhttsd the oh^gatioain some work of 
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As has been observed, all persons belonging to any 
sect, having religions scruples to talco an oath, may sub- 
stitute an affirmation. The declaiation of the party that 
he does belong to such sect is sufficient evidence of the fact; 
and although that declaration bo untnio, tho broach of the 
affirmation carries with it tho consequences that the breach 
of an oath would have done, 

A clause is added to the affirmation roforring expressly 
to its legal sanction. 

To avoid tho frequent repetition of oaths, in judicial 
proceedings, none are administered to a sworn officer when 
called on to do a particular duty, such as going out with a 
juror, or the like. 

To give greater solemnity to the obligation, the form is 
repeated by the person to whom it is adiainistered, during 
which strict silence is to he observed by all those not 
concerned in taking or administering it, and no other 
business is to he transacted in court during the ceremony. 
The oaths and affirmations of jurois and witnesses are so 
framed, as to hiing their respective duties forcibly before 
them, as well as the penalties attending a neglect of their 
performance ; and an endeavour is made to enforce the 
necessity of preserving the requisite solemnity in a cere- 
monial genei'ally treated with the utmost levity, hut which 
requires eveiy aid that an imposing form can give to 
enforce the idea of its obligation. One peculiarity in the 
oath of a witness ought, perhaps, to bo pointed out. At 
present he is sworn to declare the ‘‘whole truth” yet 
wlien he proceeds to comply with this obhgation, he is, 
perhaps, stopped by tho counsel or the court, and told, 
“ what you are now about to say is not legal evidence, and 
although it is part of the truth, the whole of which you 
have sworn to tell, yet you are not peimitted to teH what 
we have obliged you to swear that you would tell” This 
incongruity is remedied by a clause m the proposed form 
of the oa&. 

The three retnammg sections of this chapter regulate the 
manner of opening and adjourning the court, keeping tlx© 
minutes, calling the jurors, witnesses and officered and 

20 
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aposing fines for their non-attendance ; and to supply any 
mission in this part of the code, authority is given to the 
jurts to make additional rules of practice; but they are 
) be submitted immediately after to the legislature, to the 
ad that they may prevent any infringement of the law, 
nd preserre a uniformity in the foiin of proceeding in all 
le different courts. 

The necessary officora of tho courts are enumerated in a 
acceeding chapter, and their several duties specially 
ointed out. The only addition to those now employed, is 
he reporter ; his duties are, to make reports of all causes 
hat are tried, and all points of law that are determined in 
he court, and to publish them at stated times, and to 
lake regular returns of all commitments, accusations, 
idietments, informations and trials, in such form as to 
ive every desirable information of the state of crime and 
riminal jurisprudence in his district. These returns are 
0 be made to tbe governor, to be by him laid before the 
sgislature. A mass of information will thus bo collected, 
ybioh will be of the utmost value in future legislation (a). 

Although publicity is of the highest importance in the 
idministration of justice, yet pubho morals require that 
asrtain investigations should form exceptions to this rule. 
k. chapter, therefore, provides that, in certain enumerated 
3ases, tire details of which would only foster passions 
injurious to society, or wound the feelings of the innocent 
jonnexions of the parties, no persons but the necessary 
attendants and officers of the court, the witnesses, jurors, 
and a limited number of persons indicated by the party 
and the prosecutor, shall be admitted at the trial, and tlrat 
no report of the details shall be pubb'shed. 

A short clmpter directs, that until the system by which 
magistrates and officers of justice are remunerated for their 
services, by the payment of fees, be aboli^ed, the state, 
and not the defendant, shall pay costs in all cases of dk- 


(d) Both in an! in E^lani these letenns aare ooaaidere^ a* of 
the highest haportsuee, and Idie greatest psfns are taken to make tkemi as 
as po^le. Sjhe tskjee of the state of criwa in Ibnee, ere more 
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chaigo for want of prosecution, or on acquittal ; and that, 
in cases of conviction, tho court may either exonerate tho 
defendant from the payment of thorn, or make such an 
apportionment as may suit the circumstances of tho Ccise ; 
and no person is to be detained for the payment of costs, 
until after a discussion of his property, and then only for 
the term limited in the case of fines. 

This finishes the review of that part of tho code wliich 
prescribes the ordinary com'ise of procedure in criminal 
trials. The concluding chapter of this title relates to a 
subject which could not be brought properly under any of 
the preceding heads. 

The propriety of allowing any lapse of time to prevent 
the prosecution of an offence has frequently been called 
in question, and for such cogent reasons as have induced 
the allowance of prescription only in the following eases ; 
misdemeanors for private offences ; crimes which can only 
be prosecuted on the complaint of designated persons; 
attempts to commit crimes when not accompanied by any 
offence. This plea is allowed in the first case, because, the 
evil of tho offence falling chiefly on an individual, it must 
be presumed to have been too trivial to attract the notice 
of public justice, if it be not prosecuted within the limited 
time ; hut this presumption is rebutted hy showing that 
the party injured was out of the state, or prevented hy force 
or threats from making the complaint. The same reason 
partially applies to the second case, crimes, which can 
only be prosecuted by designated persons ; as the prosecu- 
tion could only be made hy them, the delay will he pre- 
sumed to have arisen either from a determination not to 
accuse, or for the purpose of taking somo unfair advantage. 
The same <auses that are enumerated under the third head 
d^troy tire prescription ; attempts to commit crimes are 
pr^mhed, because they approach so nearly in their nature 
to private misdemeanors, which onjoy that privilege, that 
it appeared utgust to make any distinction; but chiefly 
because, no offence having been actually committed, and the 
sole question bemg that of intent, gr^t injustice might 
ensue from instituting an inquiry of tiiat nature, after a 
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lapse of many years. AH otter offences may, at any time, 
be prosecuted, because allowing them to be barred would 
bold out a reward to ingenious vallany and address in 
concealment ; and, as {a) has boon very foicibly expressed, 
to show the absurdity of suffering any Lipso of time to bung 
impunity, only suppose the law conceived in these terms, 
“ but if the lobbor, the numdeior, the thhf, can dming 
twenty years elude the vigilance of justice, their addiess 
shall be recompensed, their safety assured, aud the proceeds 
of their crime legalized in their possession.” 

The third and last title of this book contains directions 
for the mode of piocodure in cases not immediately con- 
nected with the procedure in courts. The first chapter 
relates to inquests on dead bodies, found under circum- 
stances that may induce the suspicion of homicide. These 
do not materially vary fiom those now in use. The utihty 
of this institution is apparent, and has boon tested by ex- 
perience. The publicity of the piococding destioys unjust 
suspicion, which, but for this inquiry, tho iimocont would 
have no means of showing to he false ; and it is eminently 
calculated to bring the guilty to punishment. Tho inquiry 
immediately made, before any means can be devised for 
concealment, the view of the body, the examination of 
skilful professional men, the power to compel the attendance 
of witnesses, and the concourse of neighbours and fiiends, 
bringing with them proof of circumstances that would 
^cape any more tardy or less public inquiry, are most 
powerful means for biinging to %ht crimes often com- 
mitted against human life. The inquest, however, has not, 
as in England, the effect of an indictment, because the 
want of time and professional aid frequently render it 
d^ective 5 hut it may be made the foundation for one, and, 
whii all the proceedings, is to he laid before the grand jury, 
in all cases where death is found to have been occasioned 
by* a crime. The coroner has the same powers conferred, 
^ a6d duto enjoined, as belong to oih.er magistrates, in cases 
of examinatian, bail and commitment 
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The second chapter regulates the mode in which tho 
examinatioii of a body shall be made in cases of susptcfced 
murder. It gives the power to a family meeting, or to a 
magistrate, and directs the manner of proceeding m the 
investigation. There are no piovisions in our law on this 
subject, but it is deemed oue that leq^uiiod legisUtivo 
attention. 

The fraudulent appropriation of piopeily found, being 
created an offence, ^tinguishod from theft, with which 
it is frequently confounded, by extending the doctiiue of 
constructive possession, it was thought just and leqmsilo 
that the law should diiect the honest finder in what manner 
to proceed, with lespect to the property found, so as to 
avoid unjust suspicion, by observing tbe rules, and to 
feicilitate the conviction of tho dishonest hy his bicach of 
them : this forms the subject of the thud chapter. 

The fourth directs the mode in which vagiancy may be 
proved, and under what eiicumstances vagrants may be 
committed to the House of Industry. This class of men, 
who bang on to society lathor than belong to it, although 
not absolutely cnminals, are yet so near the voigo of it, 
and are su genoraliy the nuisery for criminals of evciy 
description, that preventive justice is foicod, with icspoct 
to them, to measures not strictly m unison with its us’i.d 
course ; hut this subject will be so fully discussed in tbe 
Introductory Report to the Code of Prison Discipline, io 
which it properly belongs, that the legislature are respect- 
fully referred to that paii of the system, as well foi tire 
measures recommended for the employment, restiaint and 
reformation of those people, as for the reasons wliich 
sugg^ed these measures. 

In criminal proceedings, no question presents itself which 
is, at times, more difficult of solution, or more importint to 
be accurately answered, than that of alleged ins<mity. 
"When it occurs as a defence on a trial of the merits, little 
more need be provided by law, than to direct, that when 
ascertained to have existed at the time of the aci^ it takes 
away an essmtial qualily of guilt. But when the alien- 
ation of mind is to have ocoutred after the ad 
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but before the trial, after the trial but before the judgment, 
after the judgment but before or during the execution of 
the sentence, no mode of tiial of the fact is provided by 
larw; and yet, at each of these periods, particular provisions 
are necessary, as well to ascertam the fact, as to direct 
what is to be the consequence of its being found to exist. 
This is done by a chapter in tliis title, and by it an 
omission in our law, important to justice and to humanity, 
is supplied. 

The Code of Crimes and Punishments having directed, 
in order to avoid collusive prosecutions for adultery, that 
in all prosecutions for this offence against a supposed 
adulterer, the offending wife riiaH be joined, and having 
referred to this code for the manner of conducting it, it is 
directed, that where the defendant is so charged, shall 
have been cited or arrested, but shall not appear, that an 
attorney shall be named to represent him, and that the 
trial shall pioceed in his absence ; and that if he have left 
the state, so as not to be served with process, a warrant 
shall issue and be renewed from time to time until the trial, 
which, if he do not appear, may proceed against the wife 
alone. 

The collection of small fines, imposed by courts, is not 
now suffidently enforced. The code remedies this defect, 
requires frequent returns by the collecting officeis, and 
makes it the duty of the state treasurer to prosecute such 
of them as are delinquent, and to carry till such sums as 
may be collected, to the oradit of the “ Compensation 
Fund,” which has been referred to in tho beginning of 
this Peport, where it is ^ohen of as the means of paying 
the premiums for extraordinary services and providing the 
marks of honorary rewards ; it is here also burthened with 
am indemnity directed to be paid to all those who shall 
receive, on their being discharged before trial of an aU^ed 
c^Sance, a certifleate from, the judge, or from the jury who 
^^lall acquit teem on tee trial, teat no improper conduct 
gave reasonable ground, ftx s^<&n. This idemmty is 
'* em tee grotoid, teat sodwty ^ bpupd to compensate 

^ WB as are necessarily inourred for i'Mi safety, urhere 
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tkoy are not the result either of an obligation binding on 
all the citizens in general, such as assisting the civil ofl5.coi«i 
in preserving the peace, or of losses so great in amount 
and general in their nature as to become too bmthonsomo to 
the rest of the community, such as granting indemnity 
for the ravages committed by an invading enemy, or 
the conflagration of a city to prevent its falling into his 
hands. The injury received by a groundless accusation is 
of another character. It is not the result of any duty, and 
it can be compensated ■without any great saciifice. "When 
the prosecution is malicious as "well as ill founded, the state 
is exonerated from this burthen, for the loss 'was not 
incurred for ite benefit ; and the indemnity may be re- 
covered against the malicious prosecutor. The state is 
only bound to pay •when there was reasonable ground for 
suspicion, but which did not arise from any neghgenee or 
imprudence of the pariy accused. The amount of the 
compensation is to be jfixed by the judge, but under limits 
which effectually prevent its being made the object of 
collusive peculation, while it affords the relief which 
justice requires to the poor and the oppressed. 

Four General Provisions are inserted at -Iho conclusion 
of this book. By the first it is declared, that no omisaon 
of any matter of form presented in this system, nor any 
departure from the forms gven for proceedii^ under it, 
shall render the proceeding void, unless it be so specially 
provided; or unless the departure from the form has 
caused some injury to the party complaining of it. Hie 
insertion of this article is another attempt, and no good 
system can contain too many, to counteract the constant 
and fatal tendency to sacrifice substance to form. The 
second was, perhaps, superfluous ; that when a particular 
and a general pro'vision conflict, the former must prevails 
A rule of true construction would sufiB.ciently enforce it ; 
hut true rules of construction are not always those that are 
adopted. Although a strict adherence to the distribution 
of tire system would have required that all erffenoes what- 
ever, as well as the punishment assigned to them, slmuld 
have found their place in tire Code of Crimes and Punfeh- 
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mentg, and not elsewhere; ycl it was doomed expedient to 
depart from this rule in many eases, whore a penalty is 
annexed to the non-ohsorvance of a rule laid down in any 
of the other codes. The iuconvouionco of at constant 
reference from the one code to the other would have been 
an inevitable evil, hut one of the least attendant on tho 
transfer of the definition of tho offence to tho former. 
The two subjects, in thoir nature distinct, would have 
been so amalgamated as to create a greater confusion than 
that which it is the intention of tho system to correct. 
Certain offences, then, being necessarily defined by this 
code, and the punishment denounced, tho third provision 
of tMs chapter became necessary, which cliiucts that all 
offences, created by this code or the Code of Reform and 
Prison Discipline, shall ho prosecuted and tried in the same 
Tnaruinr with thoso which OTO created by the Code of 
Crimos and Punishments. Tho last article gives a rule 
for calculating the time allowed by tho code for certain 
notices and other proceedings. 

The concluding book of this code contains forms for all 
the proceedings which aro directed or authorized by its 
preceding parts. In framing them, which has been done 
with much care, the object kept constantly in auow, was to 
unite brevity with so much cortaiuty and precision as 
would secure the party from any possibility of mistake as 
to the precise fact of which he is acctised. If tho reporter 
has been successful in this, he has attained a most impor- 
tant object, by closing the door against one of tho greatest 
evils in penal juti^rudenoe. He offera this branch of the 
system, with the same diffidence of his own powers that 
attended the presentation of the first ; thesaine hope, tiiat 
what is good iu it may be preserved, and what is bad 
corrected j and tiie same firm reliance on the industry and 
patient research of the legislature in examining, and on 
that wisdom in rnalang a decision on its merits. 
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No branch of jurisprudence requires greater certainty 
and more simplicity in its provisions, than that of judici^ 
evidence. But there is none in which so little of either is 
to be found. The reason is, that, with fewer exceptions 
than exist in any other division of the science, it has been 
abandoned to the vacillating authority of decisions, for its 
creation and amendment, without any superintendence of 
the legislative power. This was a natural consequence of 
the transition from the semi-barbarism of the middle ages 
to the more improved state of the science in modem 
times. During the period when the Divine power was 
invoked, and supposed specially to interpose in litigated 
questions, by protecting innocence and making justice 
prevail in the ordeal and the battle, human testimony 
would of course he considered of minor importance. In 
proportion, however, as those miraculous interveniious of 
the Deity ceased to obtain credit, and the agen<y of 
human justice and discretion was called in to supply its 
place, it became necessary to consider what evidence ought 
to be received in order to direct them. But no legislative 
proviaon had been made for this change, which was 
imperceptibly produced as the mists of ignorance and the 
veil of superstition were slowly wifridrawn. In every 
case in which the witness was sutetituted for the 
champion, and the ordeal of justice for that of the 
elements, the court was obliged to make some rule for 
securing the appearance of the mtoess; mteszogating 
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Mm to come at the truth; determining what persons 
ought to appear in that characior, and what degree 
of credit, under different circumbtanccs, was due to their 
testimony. 

In the earlier periods of jurif^prudential hktoiy in 
Europe, the distinction htwoen oral smd written evidence 
can scarcely bo ohservod. But when literary education 
became more common, writing was prescribed by the 
legislative power, in some cases, as a chock upon the in- 
accuracy of testimonial evidence ; and as the few laws it 
was found necessary to pass wore couched in general terms, 
and frequently in obscure language, the judges thought 
themselves au^orised to supply deficiencies, and sometimes 
to restrict what they deemed the too comjn’oheusive words 
of the text ; and thus the law of written as well as of 
testimonial evidence became tho creation of judicial de- 
cisions, not of legislative acts. It is, however, easier to 
trace its origia with tolerable ceitainiy than, with any 
probability, to account for some of tho extraordinary 
features wMch distinguish it. Thero is such a moral 
beauty iu truth, it is so necessary to us in all our inter- 
course with each other, that we have been endowed by our 
beneficent Creator with a love for it, which, if not innate, 
is necessarily produced by the circumstances in which he 
has placed us (a). Man never swerves from truth with- 
out some temptation, some real or imaginary good, that 
he promises himself from the falsehood. Doubt even on 
matters of little moment, is an uneasy sensation : and tiiere 
is a corresponding satisfaction in that state of the mind 
wMeih. results from a conviction of truth ; so that, as in the 
ordinary affairs of life, no one makes an, assertion of fact, 
but wirii the intent of produebg belief ; so no one hears 
it without a desire, sometimes imperceptible and involun- 
tary, to be convincsed of its truth or falsehood. But this 
conviction can only be produced by evidence. Aslo®g, 
ihetefere, as he is deprived of any evidence which is known 
or siw^efied to exist, so long will the uneasy state of doubt, 
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in a greater or leas degree, continue. If tins be true in 
relation to matters where neither intere&t nor duty, but a 
mere love of truth, call upon us to decide ; how much 
more strongly will the desire be felt when life or fortune 
depends on the correctness of tho decision. Yet it is 
piecisely in cases where this longing after tiuth should be 
giatified, that is to say, in litigated questions, that the 
evidence by which it is to be ascertained is most restricted. 
Every where else, aU sources, even tho most si;^pioious, 
are examined ; he who is to judge relying on his own 
power to discriminate ; here alone he is taught to distiust 
that power, to reject all evidence that may possibly lead 
him astray, and where he cannot be guided by the fall 
blaze of the noonday sun, to prefer utter darkness to the 
twilight, in which he might have discovered his path. To 
trace this leading feature in our law of evidence to its 
original causes, would be rather a curious disquisition than 
one leading to important practical results. It most pro- 
bably is derived to us from the civil and canon law, whore 
this principle is canied to a most extravagant length ; and 
where the secret examination of witnesses by judges 
unacquainted with the circumstances of the case, made the 
risk'of deception very groat ; where there was no confront- 
ation, no poi-sonal cross-examination, no publicity, and 
where the parties themselves wei'e not allowed to bo 
present, detection was rendered so difficult, th<it it afforded 
a plausible pretext for absolute exclusion in all suspicious 
cases. The compass of this report will only admit of a 
reference to such restrictions as now exist, and a notice of 
those which it has been deemed necessary to retain or to 
abrogate, with the reasons by which the alterations are 
supported. These will be developed as we proceed with 
the details of the system. 

This code begins, as those which preceded it have 
done, by an Introductory Title, layii^ down rules and 
mfl- Mug explanations to avoid circumlocution, and to give 
the perspicuity necessary to a full understanding of the 
subsequent provisions. Two of the articles are of a 
different character, and demand particular notice. They 
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are intended to check the legislation of the courts, and to 
provide for the progressive amelioration of the code hy the 
General Assembly, tho only legitimate power for that 
purj)Ose; while the right of pointing out defects, and 
suggesting imjffovomonts, is conferred on tho judges. As 
tho law formerly stood, the whole law of evidence, with 
very few exceptions, was, as we have seen, the work of 
the court, over which the legislature very rarely exercised 
even a corrective power; more frequently the courts 
corrected the statutory provisions ; arid by their rules of 
construction, for enlarging and restricting the operation of 
the written law, assumed and exercised, by whatever name 
it may be called, a legislative power. As this is a part, 
nay, the very foundation of the conamon law, the observation 
is not intended as a reproach to the judiciary of tho country 
from whence that law is derived. But it cannot be too 
often repeated, that in our constitution (a) it is not only 
affirmatively declared, that there shall be throe separate 
branches of government — executive, legislative, and judi- 
(aary ; hut negatively, that the duties of no two of these 
branches diall he exercised hy the same persons. Every 
exermse of legislative power by the judiciary k, in this 
state, unconstitutional, and it is the duty of the legislature 
to check it. But as all human works are attended with a 
greater or less degree of imperfection, it must happen that 
the operation of laws will he found to work injustice ; 
dther hy embracing, under general expressions, cases not 
intended to come within them, or, hy a too restricted 
phraseology, not providing for other oases which it was 
their evident object to include. Those defects in laws 
gave rise to the rules of construction before alluded to, by 

(a) Art 1, § 1. The powers of government d the state of Iionisisna 
shall he divi^d into three disKnot departments, and each of them shall be 
conAded to a separate body of magistracy, to wit—^ihose which are 
legislative, to one— those which are ateentive, to anotheif— and those 
wi^h are judiciary, to another. 

S 2. iSTo persint orooUeotum of persoas, bdbig one of those departments, 
exercise any poter property balong^g to eithejf of the others, except 
to the instances Weinrtfter erpressfy direetod or permitted.— OoWttotwu 
Stat4 LoukifdMt 
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one of whicli the court -were directed to place themselves 
in the situation of the legislature (6), to inq^uire whether, 
if the case before them had presented itself to the mind of 
the lawgiver, he would have extended or restricted the 
words of his law so as to provide for it and others of a 
similar nature. This is called consulting the spirit of the 
statute ; and the rule, as I have stated it, is every day 
referred to and received in our courts. "While it is 
evident that this is the exercise of legislative power, 
inasmuch as it extends or restricts the operation of a 
statute, it cannot be denied that the defects of all 
laws are best discovered in their operation, and that, 
as to all those which relate to jurisprudence, the 
judges are the persons best qualified to point them 
out, although, by our institutions, they are not autho- 
rized to provide the remedy. 

The object of the two articles now under consideration 
is to secure the advantages to be derived from the experi- 
ence and wisdom of the judges in the suggestion of 
defects, while the remedy is reserved to the legislature, the 
only power to which it can consistently with the constitu- 
tion be referred. The first of these articles relates to cases 
in which any positive provision of the code, for the 
admission or exclusion of evidence, is found to operate 
improperly, either to the prejudice of the accused, or the 
ends of public justice in criminal proceediugs, or to tlie 
injury of any party in a civil suit. In every such ease the 
court is directed to make an accurate report of the same to 
the legislature, with the reasons for thinking the law 
imperfect or unjust in its operation. Should the general 
assembly coincide in opinion with the court, the projiar 
amendment will be made to the code under its appropriate 
head; and, instead of a judicial decision of doubtful 
authority, obligatory or not on their successors, or even on 
themselves, as they shall think fit, and only to he known 
through voluminous and costly reporte, we shall have 
positive law, eaeoly understood, to be found in its proper 


(h\ 
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place, comprised in a fe^r lines, and binding on the courts 
as well as the community. If, in consequence of such 
imperfection, the accused shall have been acquitted, judg- 
ment in his favour must be entered without waiting for 
any further legislative proceedings, for it would be unjust 
to subject an individual to the vexation of a second trial 
for a defect in the law, even if the amondiuont required 
should be one that could not come within the description 
of a retro-active law. But if the consequence was an 
unjust conviction, or verdict in a civil suit, it is directed 
that no judgment shall be pronounced until the end of tbe 
session after the report shall have been made ; when, if 
the provision is altered, new trials shall in both cases be 
ordered. If no change is made, it is evidence the legis- 
lature do not coincide in opinion with the court, and do 
not think the opoiation of their law improper or unjust ; 
and as theirs is the supreme wUl, the courts must carry it 
into execution. 

The first of these two articles having thus provided for 
the roconbideration and amendment of the code, in such 
provisions, as seem unjust or defective in their operation, 
the second, in like manner, gives the remedy for omissions. 
In sdl cases where legislative enactments, or former 
decisions, gave no role on the subject of tho admission or 
exclusion of evidence, the courts necessarily, as has been 
observed, supplied the omission. They were obliged to 
admit ox reject the evidence offered, and, having no 
legidation provided, were forced to decide according to 
their discretion, without one. After the adoption of this 
article, such an anomaly will no longer exist in our law. 
The legislator and the judge will each perform his proper 
duti^, and no excuse will exist for the one to usurp, or the 
other to neglect them ; for in every case where evidence is 
offeJfed, and ho rule is provided to direct the judge whether 
to admit or exclude it, l^al authority is ^ven him to do 
that which is now done without it ,* and. ha that case alone 
Amende, on which some animadvecsions havq been- made, 
^^M#on6d, andthe jud^is directed to suppose himself 
iiliwk'itooe of the tthd to ask whht would 
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probably be his opinion if the case had been presented to 
him, and to decide accoidingly ; but to make lepuit of the 
case to the legislature in the manner required by the pre- 
ceding article, who mil m like manner give or refuse thoir 
sanction to the principle adopted by the court, and inseit 
the affirmative or negative provision in the code. What- 
ever the legislature do in this last case, will not affect the 
decision if in a civil suit , tho ends of justice require that 
the delay, uncertainty and intrigue, incident to the levision 
by tho legislature of an adjudged case should bo avoided. 
The court decides the case before ttiom, but makes no rule 
for future cases; that is left to the legislature, whose 
proper province it is. But if the decision takes place in a 
criminal cause, and in consequence of the admission or 
rejection of evidence, not directed by any law, the accused 
shall be convicted, it is dear that this conviction will have 
taken place under an ex post facto rule, and is, therefore, 
illegal. The article consequently provides, that, in such 
case, judgment shall be arrested and the defendant 
discharged. 

These provisions are deemed to be of the highest im- 
portance. They are now, and the attention of the general 
assembly is respectfully called to a close consideiation. of 
them. They offer, it is confidently believed, a complete 
answer to the objection that has been raised to a written 
code, from its rigidity, or what has been, by a celebrated 
jurisconsult, called its want of mall&jhility. It cannot, 
indeed, be worked into any kind of shape that the discre- 
tion of a judge, well or lU directed, may deem necessary; 
but, by ^is means it may be accommodated to the 
changes which take place in society, and adapted to its 
wants as they arise, and this more effectually, more con- 
stitutionally, and equitably, than by the legislation of 
decrees ; more effectually, because the sanction of positive 
law will not only give it a legitimate, instead of a doubt- 
ful aatbority, but because, being promulgated as a law, it 
will be universally known ; being concise, it will be easily 
understood, and a knowledge of its proyisions may be 
acquired without expense ; paore because 
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it will emanate from the proper department of govern- 
ment; and its superior equity must be apparent, when 
we consider that, in the one case, the rule is made and 
applied to an existing case, in the other, it has no foice 
until after its enactment and promulgation. This most 
valuable and simple improvement in legislation was re- 
commended in a former report ; and the gieatest couli- 
donce is felt in its efficiency, because, among the number 
of lawyers and statesmen to whom it has boon proposed, 
not one was to be found who luised any other objection, 
than that it was a novelty — ^a characteristic necessarily 
attached to every improvement ; while to a very large 
majority of them it appeared to promise the most im- 
portant results. 

The profound feeling which the rojiorter has, tlmt the 
code ho proposes must contain many errors, and that 
material omissions may ho discovered when it goes into 
operation, induces him to uigo the adoption of these two 
articles with the gi’oater earnestness. Tho facility they 
offer of discovering these errors and imporfoctions, and 
brining them to the consideration of tho legislature, and 
the ease with which they can be effectually amended, can- 
not but lessen the reluctance he would, have to propose 
any thing of which the correction would bo attended with 
greater difficulty. Ho may bo allowad, perhaps, to sug- 
gest another argument for their adoption, founded on a 
feeling different from, but not inconsistent with, tlmt 
which he has just expressed. Conscious that there must 
be many imperfections in tho work, he yet feels a con- 
fidence that it is founded on true principles, and tlmt, from 
the manner in which they are reduced to precept, tho 
general effect cannot hut he eminently useful, with tho 
safeguard of tb^e provujions for the gradual perfection of 
the system, Therefore, the genei'al a^embiy incur no 
risk in their adoption. Parte of which the utility doos 
not seem perfeciiy apparent, may therefore safdy be re- 
.teined, until their operation is seen : that opemtion oan- 
mat^ally ity»riou% mm. if th®ie parte are bad. 
iflstawy pe*ae|Tad^ and a ciiaok is provided for 
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their operation on the first case in which they are dis- 
covered. 

After these introductory articles, we come to the body 
of the work. 

Evidence is defined to be that which brings, or contri- 
butes to bring, the mind to a just conviction of the truth 
or falsehood of the fact asserted or denied. Because, in 
weak minds, conviction may be produced, by that which, 
addressed to an understanding of common force, would 
create doubt or conjecture merely ; it became necessary to 
qualify by the epithet just, the nature of the conviction to 
be produced. So far as respects mere speculative opinion, 
there can be no danger in leaving the determination of 
what may be termed just to each individual’s perception of 
right and wrong; but, as appbed to the determination of 
litigated rights, another qualification was necessarily intro- 
duced, and under the denomination lbgaIi evidenoe, that 
alone, which is declared by law to be good evidence, forms 
the subject of the code. 

If evidence may, according to the definition, produce, 
or contribute only to produce, conviction, it must, in rela- 
tion to its effecte, have different degrees of force. These 
degrees, produdng as many different kinds of evidence, are, 
under this head, restricted to three, ascending from that 
created by mere induction, to that which is, by law, 
directed to have the force of complete proof ; peesumptivb, 
which, by establishing one fact, renders the existence of 
another probable, or, in some cases, certain; dibbot, which, 
if true, establishes the fact in question ; and oonroiiUSiVE, 
which, in spedal cases, is declared to admit of no contra- 
dictory evidence. 

Considei-ed in relation to the source from whence it is 
derived, evidence is again of two kinds : first, that which 
the judge derive from his own knowledge : — secondly, that 
which is offered to him from other sources, and ihis last is 
again composed of testimoniaii, sobiptobt, and substantitb 
evidence. 

.After these divisions, nece^aiy for the order of the 
work, it proceeds with a more full explanation of tiie 
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different kinds into wHch it is distnbntod, and an 
enumeiation of the rules applicable to each 

Beginning with the division aiisiii" fxoin. tlie souice 
whence the evidence is doiived, a fhoit title ded.ucs in 
what cases the judge may art fioin Ins own knowledge of 
the fact on which ho is to decide, and m what othci uisos 
that knowledge is to bo produced as evidence in the cause 
In the fii'bt case it is piovidcd that no judge can aii 
merely on his own knowledge of the facts, excepting in 
thc^e cases in which he is expressly authouzed so to do by 
law. Those oases it is the province of the Civil and 
Criminal Codes, and their respective systems of prococlure, 
to provide for. Instances, to olucidato tho article, aro 
given in the powers vested in the judge to pronounce on 
the authenticity of a lecord, in the right given him to 
commit for an offence, to lemove for a disturbance in 
court, and to employ the military in aid of tho civil 
power. But where the judge has knov h dge of a 
material fact, in any case not so specially provided for, he 
is to be examined in the same manner as any other 
witness; and if he is the sole judge of the couit, the 
judge of the adjoining district is to try tho cause, in the 
manner provided for where the judge is inteicsted. Ju- 
rors who are acquainted with any material fact, must, in 
all eases, be examined to give evidence to their fellows. 
In this title, the law is not mateilally altered. It is 
rendered more definite, and the sanction of written law 


is ^ven to that which is now, in some degree, founded in 
loose practice. 

The next division of evidence, derived from extraneous 
sources, is in itsdf more important, and, in this code, is 
egpeifisdly so, because of tho changes which it proposes in 


huy present system. The first head, that of Testimonial 
]^videBce, la the one in which these changes are of most 
Consequence, and^ in the opinion of the reporter, most re- 
j, 4 |uii?ed. They, howwe^?. repose on very simple principles, 
more preeda^jr, on n itingle principle, and that 
^ 44nitioti m ©■videaoe. 
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the means of asserting, with the denunciation of penalties 
for infringing them, and the rules of procedure, are only 
preparatory steps to the trial, which, in itself, is but the 
examination of evidence. Ultimately, then, the whole 
machinery of jurisprudence, in all its branches, is contiived 
for the puipose of enabling the judging power to deter- 
mine on the truth or falsehood of every litigated pioposi- 
tion. This to be done by hearing and examining evidence; 
that is to say, healing and examining every thing that 
will contribute to bring the mind to the determination 
required. If we refuse to hear what will, in any degree, 
produce this effect, we must determine on impeifect evi- 
dence ; and in proportion to the importance of the matter 
thus refused to be heard, must evidently be the chance of 
making an incorrect rather than a just determination. 
But, as in morals, we are forbidden to do evil that good 
may come of it, so, in legislation, we should refrain from 
doing that kind of good which may produce more than its 
equivalent in evil. The desirable end to be attained by 
the admission of every species of evidence, may be more 
than counterbalanced, in some instances, by the evil at- 
tending it ; sometimes, in the shape of inconvenience and 
expense imeparable from its procurement; sometimes, 
from the danger of error arising from the deceptive nature 
of the evidence itself. The great art is to weigh these diffi- 
culties, and in those cases where they are most likely to 
pieponderate, but in no others, to exclude the evidence. 

Before wo enter into an examination of the provisions 
of the code now presented, it wiU be necessary to examine 
those of our present law. On the subject of evidence we 
have several different bodies of law to consult ; one for 
civil oases, a second for a class of offences created under a 
particular statute, and a third for all olher offences. Bor 
the first, we must consult the dvil code ; for the 
second, the common law of England ; for the third, the 
laws of Spain (a). On ihe subject of exdusion, that now 

(<t) See hiteodactoiy BeportiS, p. 60, et. se^. anA p. IS7^ In nota, 
and Be Armas’s ease, 10 Marhn’s Bsporia 
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attder consideration, all those systems mateiially differ, 
md all of thorn are more or less uucoitam in their pro- 
eisions. By tho civil code, the excln&iouft ai’e, inteipst, 
relationship in the ascending or descending line, con- 
nexion in maariage, and the very vague desciiption of 
“ those whom the law dooms infunous.” It also foihids 
the examination of a counsellor or attorney in oidei to 
obtain a discovery of what has been confidt d to him hy 
his client i but somewhat stiangoly, cousidoiing that the 
Catholic is the prevalent religion in the conntiy, omits to 
provide for the inviolability of religious confession. Theso 
are the only general rules, relating to testimonial evi- 
dence in civil eases, that are piovidod hy statute. For 
the exclusions in those criminal cases which are punishahlo 
under the statute of 1 805, we mu&t refer to tho common 
law of England. To ennmorato them, and note llio ev- 
ceptions with accuracy, would be a difficuK, and as far as 
the ability and research of the repoiter is concoined, an 
impraetacahle task ; and without any ondeavour to avoid 
the reproach of ignorance or want of diligence on the 
subject, he may venture to assort, that it has never yet 
been satisfactorily performed, as is manifest fiom the 
numerous treatises on the law of ovidonce which have 


appeared, become obsolete, and are replaced by others, 
themselves to become antiquated and laid aside whenever 
the changing system of decisions establislios now rules or 
creates exeeptiom to those which were in hko manner pre- 
viously established. Fortunately, nothing on this occasion 
is required more than a general outline, upon which to 
mark the changes that are recommended hy the system 
now presented. 


Tjfte cireumstancoB which are generally undci stood to 
Cause exclusion by the common law of England are, in- 
terest, connsxum in mawioge, infamy, increduhty as to a 
fiiture state of revfaids and punishments, tho relation 
qounsellor or afctc^ii^ to on^ of the j«iriaes, and 
l^n for w jnfemoijjS o^mc. To the laws of Spain, 
a a4d, ag ^ ‘thQhght, la^feKjtQiily proved 
iWtmtQry to Mm Bymi of Benal 
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Law (a), we must liave recouT&e, in civil cases, to discovei 
what is meant by the description in the code of “those 
whom the law deems infamous and in criminal cases, tc 
direct us in prosecutions for all those acts which may be 
considered offences under the unrepealed Spanish law, and 
all those which are created offences by acts subsequent to 
the year 1805. The list of exclusions under these la&t 
mentioned laws, is filled to a mast enormous length with 
every circumstance that can create the slightest suspicion 
of partiality, prejudice, or a disposition to falsehood. The 
principle of these laws seems to be, that the weakest in- 
ducement to utter falsehood is stronger than the greatesi 
inducement to teU the truth; that all those who are 
counted infamous ought never to be believed ; and that a 
usurer, a comedian, a slanderer, and all the others, who, 
by a most extraordinary classification, are involved in the 
stigma of infamy, ^ as well as those convicted of crimes, 
ought on no occasion, not even for savmg the life of the 
innocent, or the more favourite object of taking that of the 
guilty, to be heard. The intimate friend, the frequent 
guest, the near relation, all of whom were most likely tc 
be acquaintod with the circumstances and character of the 
parties, or accused, as well as the avowed enemy, were, 
or rather, as this is now our law, are, legally, in the cases 
above mentioned, excluded. 

Without tioubling the general assembly with a repeti- 
tion of the arguments to prove this assertion, I agaic 
refer to that Introductory Report, only observing here, 
that it is no answer to say, that those laws do not exist, 
because the judges have not yet thought proper to act 
upon them. The question is not, what has, but what can 
he done : not what good judges have refrained from doing, 
from thoir own sense of right, not from the restriction d 
law — but what bad men might do in evil times, under the 
sanction of bad laws ; or good men, under the impression 
that ihey are bound to execute them. 

Oirntfeing the unnecessary task of examining, in det^, 
the list of exolurions under the Sp«tnish lavsf, and phowing 
(a) Pages 108, 104^ St se^„ tod f. 
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their ab&Tirdity and injustice, I proceed at once to the 
examination of tho&e 'which aie ackno'wledged and enforced 
a& part of the law of the state. 

The first of these disqualifying chcumsianccs, dockred 
by 'the code to pievailin cimI eases, and making a pio- 
minent feature in the cotamon law adojitcd in crininial 
cases by our statute, is intoicst, ■whit his constiucd to mean 
an eventual gam or loss that may be estimated in money, 
by the decision of a cause in which the testimony is pio- 
duced. Bytho code now oflbrcd, interest shall no longer 
disqualify, but may bo proved in ordoi to lessen, in pro- 
portion to its magnitude and to the other circumstances of 
the case, the credit tliat may be given to tho witness. This 
important change demands a full cxplamition of tho reasons 
for proposing it. For this purpose it will bo no(*c'..sary to 
revert once more to the natuie and effect of all exclusions 


of testimony. These have been shown to bo injuiious to 
the great object of judicial investigation, tho discovery of 
the truth, Prima facie, then, there ought to bo no exclu- 
sion ; but, as has been observed, there may be evils attend- 
ing the admission of certain evidence which may bo greater 
than any good such evidence could produce in elucidating 
tho truth. To exclude any species of evidence, thoreforcs 
it must be shown that such attendant evil ])redominato&. 
This evil can only be inconvenience and expense in pro- 
curing the testimony greater than the advantage to bo 
derived firom its admission j or the piobahility tliat, if 
admitted, it ■will tend rather to mislead than to enlighten 
the judga These probabilities must be ■weighed when- 
ever we come to consider the propriety, or rather tho 
necessity, for that ought to be evident, of creating a role 


excltMling testimony of any one description. 

|?QW let us apply these rules to that which declares an 
interested witness inadmi^ble. Thk can only be found 
fbho'wiog i^jpporirions : firs't, that pecuniary interest 
* be to the irifeieas to incur the inexi'fe- 

’ ■■ fiusl^wiriag an untruth 
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the consequent puni&hmont and infamy attending a con- 
viction for perjury, in order to have the chance of the ad- 
vantage he may promise himself from a judgment to be 
obtained by his falsehood ; for let it be observed, that, if, 
on the one hand, there is no certainty of pumsbment, con- 
viction, or infamy, there is, on the other, no certainty of 
securing the advantage that prompts him to encounter the 
risk. Secondly, it must be supposed that the falsehood, 
thus assorted, will be beheved by the judges of the fact. 
If not believed, the testimony cannot mislead ; and vsre 
may lay down as a rule which admits of very few excep- 
tions, that with the aids of cross-examination, pubheity, 
and the right of producing counter testimony, the chances 
are greatly in favour of truth against deception. On this 
head, too, we must not forget that the judge is on his guard 
against giving too implicit faith to the witness, because he 
is aware of the bias which interest would naturally create. 
The argument supposes the interest to be known, for, if 
not known, it cannot exclude. Knowing the interest, he 
will not only be more incKned, but bettor enabled, to test 
the truth of the testimony by a rigorous investigation ; 
and what is of more importance, he will be enabled to 
judge from the nature and amount of the interest, con- 
trasted with the chaiacter of the witness, and other dr- 
cuinstances, what effect it will probably have on the 
testimony. These considerations must, therefore, tend to 
show, that even in the cases, audit is not denied that they 
may exist, where interest may mduce a departure from the 
truth, the fear of its misleading the judge is greatly ex- 
aggerated by those who make it a ground for uttor exclu- 
sion. The two assumptions, then, necessary to support the 
argument, to wit, that interest will always, or even gene- 
xaUy, induce the witness to encounter the difficulties and 
dangers of assorfcmg a falsehood, and tiiat if it should have 
ibis operation, the falsehood will most probably be beheved, 
have both been shown to be groundless ; and even on this 
preliminary statement, the disadvantages of diutfelng out 
the testnmony of an interested witness must be apparent j 
but many othear considerations must he brought into the 
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* ‘O^uul, an<l with i;ruat furc'o, that M) far 
- » ‘‘{"ipiioiij tij,. tistinuniy of an iuterested 

‘ u ihv t a^es, hiiui^ out i he truth by the \eiy 

"'ii la 1lulu^ te eoiueal it. Mo mote false- 
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* ot^ nals, nntl truth, from the Ups of an interested 
^ • s vuhtable as if it wore deiived from a purer 
»i .»!* , Inu it he date not, tell the falsehood, beeauscH is 
’ . t *b*m5‘ Htusor t<Kt easy of detedion, and will not tell 
tjfY •tuth, l«s!msjo i(, ck“lt*ats bia interest, ho must have 
it ( to Hilencu or evasion ; and either of theao expo- 
tlvewt** are as auro iiuheatiuns of MseinM»d, in most in- 
aeonf^i„nof it would bo. Tlu lefmc, -wlmther 
the tnU'resk'd witness doelarotiio truth or utter a falso- 
hiMitt, of reeur to evasion or silence, Ms evidoneu will more 
|ij»4»«bfy lead to a just than an erroneous decision. False 
t 4 «»tituuny M more difficult to fmme, and is more easily 
th<Me not conversant with judicial proctjcd- 
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w bis leisure, to frame Ms own story, and state 
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fear of confrontation, cross-examination, and 
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this is not the ease j ho knows 
every allegataon that he 
£0d evea his sSkoee, will be 


■ ‘ 



THE CODE OF BVIDEKOE. 


427 


the subject of the severest auiiuadversion ; that his very 
looks will not escape the attention of the practised cross- 
questioner ; and that, during his examination, the gaze ol 
a hundred eyes will be upon him, and he cannot but fear 
that some one will start forth from the crowd to detect his 
falsehood. All this he must anticipate ; and under these 
apprehensions it will require more ready invention, more 
self-possession, and more courage than falls to the share of 
ordinary men to persevere in a feigned statement, and 
render it so consistent as to give it the semblance of truth ; 
so that, if these well-founded fears do not deter him from 
his purpose, they will at least, for the most part, render 
him incapable of carrying it successfully into effect. The 
part of a false witness is more difficult to act than is 
generally supposed ; and though many rashly and wickedly 
engage in it from a false confidence in their ability, yet 
very few can sustain it to the end, and through the great 
ordeals of cross-examination and publicity. 

AU this is on the supposition that pecuniary interest 
will always induce a witness to depart from the truth ; but 
when from the whole number which compose this class, 
we deduct those to whom the interest is too trifling to be 
an object compared to their fortune and situation in life — 
those who, even under the influence of a strong interest, 
would be restrained by the stronger motives of reli^on 
or morality — those who would be deterred by the fear of 
shame or of punishment — ^who, without either of those 
restraints, find their hearts to fail them from the difficulty 
of performing their tasks ; when we deduct all these from 
the mass of interested witnesses, we shall have very few 
left willing to sustain the character of peijured ones ; and 
of thc«e few, not many who can do it with any prospect 
of success. But under the general words of the rule, all 
these are excluded — ^all kinds of pecuniary interest dis- 
qualifies. He who is worth millions of dollars, cannot be 
a witness if he is to gain or lose a single dollar of those 
millions, hy the event of a cause; the man of the Ifigh^ 
sense of honour, or the mc^t venerated for his holy life, 
is equally exdu^, if the eventual gain or loss is equiva- 
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cases, but must enact a general rule. This is obvious; 
and it is equally so, that the judges of the fact can. Let 
them hear the witness. From all the circumstances which 
they can collect, and which the legislator cannot, they can 
tell, with tolerable certainty, in which class of interested 
witnesses he comes — ^those who may be believed, or those 
who may not. This they cannot do without hearing him; 
and when they have done so, and have even assigned him 
to the latter class, they do more than destroy the ill effect 
of his testimony, because they draw from it all the infor- 
mation which, as we have seen, may be derived even from 
false evidence, and run no risk of crediting that which 
they discover to be inconsistent with truth. They can do, 
then, effectually, that which the legislative rule does, 
imperfectly — they can let in the interested testimony wldch 
is worthy of credit, and exclude that which is not. Why 
does this rule exclude all interested testimony I Because 
a part' only is unworthy of credit, wise le^sla,tors 

be guilty of . this absurdity, and worse than absurdity, in, 
many cases this injustice and cruelty, if if were possible 
for them to make the necessary distinction ? .Certainly , 
they would not. Why not then commit this tek to those 
; who can ? Why not say to those to whom they delegate 
the decision : of facts, “Pecuniary interest ' has, in soine, 
cases, a seductive influence, injurious to the discovery of 
truth; in many others, it vuU not be felt. , We can draw 
, no, Kne . pf demarcation between the cases. We cannot 
. make the exclusion depend on. the magnitude of the 
. mteresti because, that is relative,^ Fix the minimum where 
we may,, there.are; men on whom the, smallest sum would ' 
; . have an^m and othem on whom the 

, W;ould have none; ,■ Wherever , we dfayr the line, , 

suspicious' evidence and exclude that which 
„ feuh^ib^ptiohable- . ,Tq ,be, jus^ .a: separate rule murt bb 
ij^ness; because ujKih'hp two ^will the’siai^'v 
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duty to dotcmino amttdm'jf to join (’oini*tiou of the 
truth. luprt'sonhiiig Iho <lut\, will not ic'sLjamyou 
from usiu<» tlin moans iiou 'S.iiy to jm ihinn xt, You who 
&00 the looks and tht dninanour of tlie witntsfa, 

as w'ell AS hoar what ho sa}, , \ou who lan nujuht, int<> his 
cheunistaiKos aud ch.ii.ult i ; sou wiu» tan judi^o liow lai 
liB tostiuiony is uiinthoiah <1 oi (onliaditltd liy other 
evident 0 ; y<m will ho Ik ttoi ipi.ditu d to dtioiiijuu whether 
the inteicst be fcu gitnit as to nuiki him uiiwoithy of 
boliof, than w'oaie, W'lio have none of tin st means ot lonu- 
ing a correct judgment.” This would lie the langiuigo of 
retxson. Instead of it, what ib, iwotloit, that which is 
addrosbod to tliom ? ** Jt is into that ^yoii <‘iie (lolcgated 
to decide litigated quostions of f»wt. I'lie gioatobt confi- 
dt'iico mubt necessaiily bo leposod as well in your inttgrity 
at? your judgment, in tho geneial poifoinianeo of this 
dutyj but theio is one point on w-hich we date nottiubt 
your discornmout. Wo will not poimit you to hcai wliat 
an intorcstod witnebs will way. Wo are Hure, that under 
all oircumstanees that may counteract tho bias of his 
interest, and however small that intorost may be, we are 
sure that it will induco him to utter a falsohood; and 


we are sure that, in spite of cdl tho means we give 
you to detect it, wo aro suro, that howevor improbable 
it may be, you will believe it. Thoreforo, whonevor a 
witn^ is presented to you, ask him first, whether he will 
gsdtt or lose a cent by the decision of the caimo ; if he 
answer truly, that he will — ^be sure that he will answer 
falsely on every other point on which you may examine 
him. It is useless to inquire, what proportaon the interest 
b^irs to his income; it is useless to ask, what is his character 


or religion. The highest standing in society, the 
Jueat r6;^utatkip, the laagest fortune, are nothing compared 
to to all'prevtog interest of a dollar, or a cent. Bo 
not give yoursitlv^ the trouble to inquire, whether the 
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fcer if the fortxme, the reputation, or the hfe of a citizen de- 
pend on the question , it is better they should all be lost, than 
that you should listen to an interested ■witness. You may 
hear theswom enemy of the party. Youmayhear his brother 
or his most iatimate friend. We can tiust you with the 
difficult task of determining what effect all the passions of 
the mind can have in giving a colour of truth or falsehood 
to testimony. But interest, all-powerfiil interest, has no 
shades of difference — a cent will influence the richest 
banker in the same degree that a dollar will a beggar. 
Wherever this appears, you must exclude it — ^without pity 
for the ruin it occasions — ^without remorse for the death 
it inflicts I” This is the true meaning of the short precept 
of the English law, and the equivalent provision of our civil 
code. There is not a word of exaggeration in the comment 
I have given; and after considering the subject in all its 
bearings, who can hesitate on the question, whether in- 
terest ought not rather to be considered an objection to 
the credit than to the competencT- of a witness ? In the 
first case, you can appreciate the bias at nearly its true 
value, according to the circumstances on which it has to 
operate ; in the last, the strongest and the weakest motives 
are considered as having equal force. 

The truth of this reasoning is evident from the efforts 
which, of late years, the courts have been makmg to get 
rid of the shackles with which they have been bound by 
their own decisions ; unable or unwilling to declare the 
rule unwise and unjust, they have relaxed it in some cases, 
but retained it in others, which, for the same reason, 
ought to have formed an exception, and by heaiicg in- 
terested witn^es in some cases, and rejecting them in 
others, they have not only abandoned the propriety of the 
rule, but have established no uniform principle on which 
another can be founded. Exceptions, tbe maxim asserts, 
prove the rule. They may prove the existence of a rule, 
but never that it is a proper one, unless there is some 
reason applying to the case excepted, which does not apply 
to the rule, ’^ere the reason for takmg a case out of 
the operation of a general nde is a good one, and applies 
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■with: equal force to all that aro left ’witliiu it, there caa be 
no better proof that the rale itself is bad Let us ex- 
amine the exceptions in this view ; premising, however, 
that in civil cases there can, in our state, legally be no 


exception. The legislative will is clearly and imperatively 
expressed : those who aTO interested — ^no matter in what 
degree, no matter whom the witnesses may be — are all 
excluded No enlai'ging on restrictory construction can 
here apply. It cannot, under any pretence, be said that 
the spirit of the law doe^ not apply to any of the cases 
- excepted ; while it is acknowledged that they are all em- 
brace by its words : for the spirit of the law, as well as 
its words, excludes aU interests. Yet our courts in civil 


cases, •without any legislative authority, admit all the ex- 
ertions contained in the English law. They admit them 
leg^Iy, in all ©riminal cases, under the act of 1805 ; and • 
they admit them aigaih, without authority, in the hther 
offences created by legislative statutes. Allowing t&e 
exceptions thrfe -generaUy, with afid without express 
" iaulhqtity,!;.the proprietyj or a supposed , necessity, must 
’^ye sfedhgly preasi^, ihpon th^m j and therefore, the 
' ^ haa jbesu clearly expressed iSgmnst 

-f^eruie, and ih fayom of the exeeption. 

J of a factor in 

,er'|ny other agent, ;who^^i^ sale or a contract 
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must be observed, that no inquiry is made previous to the 
examination of the factor, whether the sale could not be 
established by other evidence. There may have been 
twenty witnesses present when it was made, yet the factor 
is examined : not surely for want of other testimony. 
Why then ? The only answer that can be given must be, 
because he is considered as a good witness; because, 
although largely interested, the probability was in favour 
of his adherence to the truth ; or that, if he swerved from 
it, his falsehood would be detected. The necessity in this 
case, then, differs in nothing from that which takes place 
in every litigated question, that is the moral necessity of 
giving to those who are to determine the truth all the 
means necessary to ascertain it ; and if it exists in all others , 
where an interested witness is produced, then the deduc- 
tion is irresistible, that in ^ other cases the interested 
witness ought to be examined, ahd that the exception 
should take the place of ihe rule. That the factor is ad- 
mitted as a witness, not from the defect of other testi- 
mony, is evident from the reason that has been given, 
that no previous inquiry is ever made on that subject ; 
consequently, he is admitted, not because there is no other 
proof— -but, let us suppose no other evidence to be in ex- 
istence, he is then, accor^g to the language of the 
exception, admitted from necessity : then it follows, that it 
is better for the ends of justice to take interested, testi- 
. mbny than no testimony. But if it be calculated to mis- 
lead, why should it be heard in this case and refrised in all 
■ othe^rsl But experience has shown, that there is no 
. danger the evident utililiy of the exception, w:hich has , 

; ^ ! induced leanied a^^ prudent jiid^s : to go beyond ;%e ■ , 
; ‘ by their constitutional frinctione in, 

ityshowj tlmt.iihete is no danger^^^Tfshdtf',;' 
':'|,tM|;:imrjB;:’h^eful ''a^^ 'in' .this ;case-j,.>nd. -y 
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ott whicii the eKeeptiou is stul to )«• founded, fiom the 
necessity in all casts ^\lutt ^<r, wtll as in that of the 
agent. If lit k not tlio onl y w itm llitn, noitliu in the 
case of the nilo nor of the tM*( j>tu>n, will thtio ho any 
danger in admitting him ; foi tlit otlicr evidence will give 
tlienaeans of dotoctingliis xnis-stat» uieiits; or tin* Lnovvlodge 
of its evistonco will dettr him fiom niahing them. Nor 
will the tdkgcd nows'.ity I'vist. I'hns, evuiy loa^on that 
can be advanced in favour of admitting the tvt'piion, ap- 
plies with equal force to the abolition of the rule. 

The second exception to tlie lule, and under the same 
plea of necessity, is tiliat of a serv.int, who, in tho way oj 
trade, is employed to dilivci goods to a pur< baser; ora 
clerk, who is employed to jiay money to a cudilor, Such 
servant, in a suit agaanst the puruliasor, is a good witness 
to prove the delivery, and iJio deikto prove the lecoiptof 
tho money ; that is to say, to prove that ihu;y did not thein- 
sclviK, embosszle tho property («) All tho reasoning em- 
ployed in tlio jireceding <^se applies with cqu-d, if not 
greater, force to this ; for hero ho is proxuptcvl to charge the 
defendant, not only to save himself from loss, but to jireserve 
his reputation. Yet, in other cases in which tho neixKSsity 
would seom equally to exist, the rule is enforced, and tho 
witness is excluded. A master of a vessel is not a com- 
petent witness to prove that there was no deviation in an 
action, on a policy (6). Tho driver of a coach is not a good 
witness in an action against the owner for iiyiiry done by 
negligently driving. Yet, in these cases, no one so weU 
as the captain or ■^e driver could know whetfier there was 
deviation or negligence. It is said, indeed, in defence of 
this distinction, “that, although the agent is a competent 
witnee® to prove that he acted according to the direction 
the prinapal on the ground of the necessity, and 
because the principal can never maintain an action against 
his agent for actii^ according to his directiomi, yet, If the 
cause depend upon the qu^on whether the agent has 
heen gnilty of some tdetuous act or negligence in the 
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course of executing the orders of the principal, and in 
respect of which he would be liable even to the principal 
if he failed in the action, the agent is not competent 
without a release.” I give the words of the most 
approved treatise on evidence here to show what stuff the 
reasons, on which these distinctions are founded, is made of. 

The agent is a good witness for the principal to prove 
the payment of money or the delivery of goods which he 
himself may have embezzled. Yet he is not a good wit- 
ness for the owner of the carriage to show there was no 
negligence. In both cases, by procuring a verdict for the 
owner, he exonerates himself from any action. In both 
cases, he is perhaps the only witness of the transaction, 
and the best witness in the case of the negligence. One, 
too, who lays a wager on the event of the suit, is a good 
witness (a). "Why 1 Because he does not come within 
the rule ? Surely not. His interest is apparent. Why 
then ? Another exception is made for his case, and 
anoiher reason to support it. The party to the suit has a 
right to the evidence : and the witness shall not, by his 
act, depiive him of it. Now what right has the party in 
this case that every other party has not ? Has not every 
party to every suit a right to the production of the truth 1 
But the witness, in this case, produces the interest and 
apparent disability by his own act I So much stronger the 
reason for excluding him. A man must have a strong 
hostile feeling to a prisoner who lays a wager, not only 
that he will be convicted, but that he {the witness) will 
convict him (6). Here are interest, animosity, and per- 
haps the worst passions, aU combined ; yet he is a good 
witness, because, say other authoritios, the interest accrued 
after the case (c) had arisen in which he is called as a wit- 
ness. But if bare interest disqualifies, then surely it is of 
no consequence how or when the interest accrued, The 
argument for the general rule is, that the judge of the 
fact win be more probably misled than enlightened by 

(tf) Stumer’s Eep. 886. (6) 1 Straage, 68!^^ 

(«) In lihe strong case tsf a witness to ft wdl, ft good a&d disiaierested 
witness ftt the time of mating tte will, wild Jwoftw (tfttrwmdf, 
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heai in}? an intoroNtod witnf'bs. If this woro trn« >, he ought 
not to hoar any intomstod ^vitnoss, &till loss one who to his 
iuterofat joins a fetrong persuasion or iirojndico on the side 
w'hich ho is oalh'd to su]>poi i, Ikit it is not trao, and this ex- 
ception piovos it J Tiio tnith is, that tin di-tpialiiication 
fioin inioK'st wms found to hi* K> iui oiisistont \s itli principle, 
thatimoadhliaMi constazitly been making upon it by excep- 
tions, and ] refer to the uuineioiis ticatisi s on o\ idonce, for 
others, none of them supported by icaMuis that would not 
justify tho total abolition of the rule itself. 

Another evil attending it, indopendcui of tho injury by 
Hie exclusion of evidence, is tho uncoitainty it has intro- 
duced in the law. Oasi's, either entirely coutrailictory to 
each other, or supported by the most flimsy distinctions, 
give to acuio lawyoi's the moans of dofeuting justice ; and 
to ofatuto judges that of making tho balance turn to the 
one side or Hie oHier, as their passions or prejudices may 
prompt, without, in either case, l>cing liable to tho reproach 
of acting without authority. Abolish tho rule in all cases, 
and no such possihibty can exist. The ovidenco will goto 
the jury, when they are the judges of tho fact; to the 
court, when they are not ; in both cases, there will bo the 
check of public opinion, which is either totally lost or 
greatly weakened when the testimony is suppressed. The 
reasons for believing or discrediting the witness will have 
their full weight, because they will be drawn from the 
circumstances in each case. . Tho advantages will not be 
lost which arise from the involuntary or necessary admis- 
sions of truth, which come from an intorofaied witness, 
even in the cases in whidh. he is desirous io deceive — from 
his naanner — from his hesitation — even from his sileneo. 
The law will bo rendered simple on a subject which gives 
rfee now to numerous discussions, and produces great per- 


awuurt be s idtaess to fwoTe the ’iriH, end the lest inienMcins of tie 
testator, Blttioogli aoeotepanied by ell the fo»B of law, become frasteated ! 
a Haywerd’fl 14T» It Is ao^Htejj, tie time a* whlob the interest 
^SBorewS JostiSee tije ew^tion, m hate seen that the other oJroam- 
b^Dg the a?* <5f % PB*lgr, would rather add to, tiiaa diminish, 
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plexity. The judge will no longer have it in his power to 
admit or exclude, almost at his discretion, every witness 
who is at aU interested. 

This result, so important in itself, so easy of execution, 
and so general in its operation, is now partially obtained, 
by a mode which -places the interest of the parties fre- 
quently in the hands of the witness, by making it optional 
with him to give up or retain his interest, or with the 
party to exclude him when he is supposed to be unfavour- 
able by refusing to exonerate him from a liability. This 
operation for instantaneously transforming a bad into a 
good witness, for rendering a statement credible, which, if 
uttered before it was performed, would be unworthy of 
being even listened to ; this operation is called a release ; 
and, according to the circumstances of the case, it must be 
performed either by the witness or by the party. Where 
the interest consists in an emolument to be gained by the 
witness by the event of the cause, it is plain that his own 
act is required to renounce their advantage. If he has a 
strong desire that the party should prevail, and his testi- 
mony is material, he signs the release, his evidence is 
taken, and the cause is gained. If his wishes, contrary 
perhaps to an inconsiderable interest, or a secret interest 
stronger than the apparent one, should be different, he 
refuses the release, and the party, whom he might have 
saved, loses his fortune, his reputation, or his hfe. The 
witness, then, is the arbiter of his fate ; not by peijury, or 
other illegal means, but by the exercise of a legal right, 
for which he can incur neither punishment nor reproach. 
Again, the interest may arise from a liabilty to some 
demand which may be the consequence of a certain de- 
cision of the cause. In this case it is evident that the 
release must come from the party to whom the witness 
must pay or account. If he give the release, the witness 
is heard; if he refuse, the testimony is rejected. Here 
ag^ he becomes the arbiter. But the whole of this is 
downright mummery, unworthy of a place in the juris- 
prudence of an intelligent people. So frtr fistHh adding 
any thing to the credit of the witne^, a release ought nine 



43b 


IMROUl'trOH^ URPORT TO 


timcis in. ten to dctrafi fioni it ; because it must always 
aiibc from a btipulalion expasbed or uucloj’faiood, tliat tbe 
•vvitnes-i will -state to tlio jury what ho hus boforo stated to 
the party; and all these coatrivaucob to escape fiom the 
operation of the exclusionary rule, must demonstrate that 
it is unwise and unjust. 

Anal()£TouB to the extraction of trath from interested 
witnesses, is that of loaruinw it fiom the statements of the 
parties themselves. To a certain extent this is permitted by 
our present hiw. In the code now offered it is extended, 
and alterations ai‘e proposed in the manner of obtaining it. 

If, on tho one baud, the parties are those most strongly 
tein])ted to alter or coneotd the truth ; on tho othox’, they 
arc those whose knowledge of the case best enables them 
to declare it. Those conflicting considoratioiis have, in 
tlie juri-sprudonco of moat nations, produced the effects that 
might have boon expected from tho same source which 
excluded tho ksstimony of inteiested witnesr-os, A general 
rule, with exceptions founded on reasons more or less 
applicable to the rule itself, produced a continual struggle 
between a conviction that tho role was unjust find the 
want of courage to avow it, and to break tlirough the 
trammels it imposed. In England a i>arty nuiy, by an 
expensive proceeding, in another courts obtain answers, on 
oath, to such questions as he may propo-se to the adverse 
party. In France tho same power is given to the party, 
without the necessity of resorting to another court ; audit 
is there extended to the judge by what is called tho 
decisory oath, when the evidence is, by an artificial scale 
they have established for graduating it, equally balanced. 
Here it is given to the party only, but in tho same court. 
In all these cases there are defects, both of form, and sub- 
stance. Of form, in that they all require the questions to 
be propounded in writing, and answered, with, I believe, 
tV exception of the dec^ory oath, in the same manner, 

, wifhout Cross-examination, and not in the presence of any 
one but the magiatot® ivihC iabtest® ^ deposation. Thi 
radical in that th® of 

■ to the oppt^Bite |ta4ty, to the total 
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exclusion, in our system and tliat of England, and th,e 
partial exclusion in the French practice, of the judges of 
the fact. We allow the plaintiff and defendant in civil 
cases mutually to interrogate each other by the exhibition 
of written questions; if these are not categoiically 
answered, the facts, it is declared, shall he taken to be 
confessed. This supposes that a fact must always be stated 
in the interrogatory, and the affirmance of that fact is to 
be the consequence of an evasive answer, or of silence 
with respect to it. This is highly inconvenient to both 
parties (a) ; but what is more so, is that the answer is 
final — ^no explanation can be required of what is eqrdvocal 
— ^no cross interrogatories to test the truth of what is said, 
or procure the disclosure of what is omitted : yet the law 
permits the respondent to go beyond a mere categorical 
affirmation or negative answer; he may state circum- 
stances closely connected with the subject of the inter- 
rogatory ; and yet on this matter, be it ever so material 
or unexpected, the party has no right to question ; with 
the prior interrogatory and the answer to it, the whole 
process stops. In considering this head of evidence, it 
appeared to me, chat if it were proper to get that of the 
party, it should be got effectually, and when we were 
applying to a source of evidence which is manifestly the 
most su^icious, that all the means should be applied to 
render it full, correct, and faithful, which were used in 
other cases. I could see no reason why any of the pre- 
cautions, necessary in cases where the witness is supposed 
to be impartial, should be omitted. If we hear the party 

{n) Suppose an aoison on a promise, and the plainiif, 'wishing to 
establish, b^ the oath of the defendant, that when charged wilh having 
made the promise the defendant did not deny it, put this interrogatory. 
Bid yon, on sneh an occasion, deny that you made the promise ? and the 
defendant evades the question or refuses to answer it, what is the conse- 
quonce ? The feet, in the interrogatory, is taken to be confessed. But 
as far as there ^ any &ot stated, it is that the defendant did deny the 
debt. It folloira, then, that the refusal to answer, so fiw fiom operating 
as a confession of what the plainti^ -wishes to prove, has a directly con- 
trary effect, for it establishes the fact that he did deny ibe dMiit, a &ct 
which, perhaps, he would not directly have sMed on oatk. 
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at all, let as extract from Mm the whole truth, parts of 
which his interest may induce Mm to conceal ; let us, by 
cross-examination, detect all the falsities that same iutci’est 
may induce him to fi'amo ; let us, by the publicity of the 
examination in the picsence of the paitios and the judge, 
and of that faithful guaidian of piivato lights, the keen 
gaze of the public, deter Imu from the difficult task of 
swerving firom the trath. 

Permit the pai'ty to ponder over a wiitten inteirogatoiy, 
wMch he is to answer in the same mode ; let him call m 
the assistance of a learned adviser to frame his deposition 
in such a way as to avoid the danger of perjuiy on the one 
hand, or avowals injurious to his iutoiest on tho other ; let 
him attest to tibis in the presence of a magistrate, who is 
not to judge the suit, who does not read tho dejiositiou, and 
who huriios over tho formal words which convoit the more 
statement into judicial evidence ; mtuiage Jiffiui's iu this 
maimer, and tho result will always bo that which it is 
found under our practice, that in most cases, tho one paity 
will not dare to probe tho conscience of tho other ; muie 
especially when, as it were for the oxjiress purpose of tomjit- 
ing him to falsehood, he is told, whatever you say shall he 
taken for truth, no matter bow improbable it is, if two 
witnesses cannot be found to contradict, or ono witness 
corroborated by strong circumstantial ovidonco, or by 
written proof. Surely this is a strange inconsistency in our 
law. tDie testimony of a disinterested and impaitial 
witne® is left to have what credit the judges of the fact 
may, from his character or other cheumstancos, bo inchned 
to give him; but the oath of tho most suspicious wit- 
ness, the party himself, the one most interested bo suj)- 
press the tratb, is directed by law to he conclusive, unless 
o^nttadictedby two witnesses, or one witness with strong 
(fcoimistaticesj or written proof. And it seems scarcely a 
^ j|ir answer to sa,y, tbs patty who called for his opponent’s 
oath knew thb coM^emssaoe of Ms maHng an unfevourable 
^>1 * toffiyser, and wab atfilieairty eithsir to ffir it or not. The 
is n.ot, whai^ Jjce tha <!onse<3,uenoe or did 
it ; but, whether %e0(mdltioi?t ib Just, and such 
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as ougM to be imposed, Tbe party ealliiig for tbe answer 
shows, by that act, hk own belief in tiie fact which he 
states, and his confidence that the other party will 
acknowledge it. If disappointed in this, what good reason 
can be given why he should be precluded from arguing, 
that other circumstances in the case, that the improbability 
of the testimony, or its inconsistency, should induce the 
jury to give it no credit ? "Why should the jury, who 
peihaps do not believe a word the party has declared, be 
forced to consider it as truth ? The conviction that no 
good answer can be given to the queries, has induced the 
reporter to propose a repeal of the restriction, leaving the 
judge of the fact free in this, as in other instances, to decide 
according to his belief of the fact. 

The reasoning which has been given for the admission 
of interested witnesses applies, in a great measure, to that 
of the parties themselves. But I have stopped short, in 
the code which is submitted — and perhaps I have done 
wrong in hesitating — I have stopped short of making the 
paity a witness for himself, except in the case when a 
piece of soriptory evidence, unsigned by the party, is pro- 
duced as presumptive evidence against him. In this case, 
ihe code gives him the privilege of stating the circum- 
stance under which it was written, and his intent in writing 
it. With this exception, he may only be examined by the 
opposite party, by ■fce judge, or by any one of the jurors ; 
the examination must be under oath, in open court, and 
subject to cross-examination by the opposite party. 

The innovation, made by the code, in extending the 
right of examining a parly to the judges of the fact, as 
well as to the opposite party, is founded on this reason ; — 
The suitor may decline examining his opposite party from 
one of two very different motives ; because he has no con- 
fidence in his integrity, or because he is conscious of the 
want of that quality in himself, and fears that the plaiu 
tale of his adversary may carry conviction with it Tbe 
change proposed puts it in the power of the ju%e of the 
fact, to do that which the party fears to do, in the lant 
instance, from a had motive j while> in the cas® where the 
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reasonable suspicions of the one party prevent Iiis having 
reeouiso to the coiibticiico oi the ollit r, the cstension of 
the gi eat eonectivos of oral inh lUtmhoti, ’ftith its con- 
conntaiiis, ciobs okaminatiouand publieiij, lessen, almost to 
zeio, the chduco of false stafeiiicnts h .uiiig any iiU])ieSbion 
Wliy th<' paity is not allow ed to heexaiunitd whenever 
lie himself chooses, is not rpute so oliMously m coufoiimty 
svith the piiueiplos of the code, wliuh, as h.ts been seen, is 
to allow no osLclusion of any thiiu? tha t is calculated to 
throiv light on the suhjeci ; and it has Ixion obseivcd, with 
much show of loasen, the evpositious of the parties aie 
what the judge piiucijially reguhes. It is to tins source 
of evidence that men, m the common affaiis of life, most 
resort when they aic cdlod on to decide on any paiticular 
fact They hoar tho thargo, the answer, the reply, the 
aEegatioiif. of both paities, with all their t h cumstances ; 
then whole there is doubt, tlmy look for ether puKif, com- 
pare the whole, and then decide. Why will joudtpiive 
the paaty of tho right he ought to have, of being hoaid, 
of clearing up doubts, and lectifying cirois, which may 
have boon produced by tho inattoutiou oi design of wit- 
nosaos, or the ambiguity of other evidence ? ^fhis objoction 
would have great foico but foi two dircumstanccs, and 
perhaps has some in despite of them. For the fiist, we 
must recur to another provision in the code, which requites 
that all potitiom and answers, in civil cases, must bo 
att^ted on oath. The second is, that, in most cases, it 
may bo said in all, whore the evidence leaves any doubt, 
the power given to tho judge and to the other parly, to 
interro^te, will answer the ond proposed. 

The article requiring all petitions and answers to be ex- 
hibited under oath, was introduced after much reflection, 
aoad 1 ought candidly to state, in opposition to the advice 
of some professional friends, for whe^e opimons I have tho 
highest n^pect. Th^ argued against this, as well as 
agftinst giving the right uf interrogation to the judges of 
t ifect, (Ml the ground^ IhaitisiuWi^ying oaths made them too 
th^ly lesisesijng iw s««w5tHiy aaid fbree; and 
^ alldavit to Ike teoih a wyld soon 
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become as proverbially insignificant as a cnstom-bouse 
oath. 

1. To this it was answered, that oaths came to be lightly 
considered not so much by the frequency of the occasion 
on which they were exacted, as from other causes ; that 
among these causes was the above, which this very provi- 
sion was intended to correct ; that of allowing any allega- 
tions in a judicial proceedmg, made by a party, to be con- 
sidered as a matter of form, which might bo false, and yet 
attach no blame to the peison who swore they were true ; 
that where pleadings were verbose, technical, and founded 
on fictitious forms, the objection would have great weight, 
because then the party would generally ill understand the 
tenor of the instiument to which he attested — ^the most 
scrupulous paity could find it difificult, in the mass of an 
English bill in chancery, to distinguish between the 
material facts and the formal allegations it contains, and 
the ready excuse, “ I was told it was«a mere matter of 
form,” is always at hand to satisfy those of an easier 
conscience. But in a system which discards all fictions, 
where there is no form inconsistent with truth, which 
requires facts to be set forth in plain language, as there is 
no diflficulty in distinguishing the truth, neither is there 
any excuse for falsehood ; and no more evil need be ap- 
prehended, because every suitor is obliged to attest to his 
proceedings, than there is from administering an oath 
to every witness. Another reason why oaths are treated 
with inattention, is not their frequency, but the mode of 
administering them, the essenfral part of the ceremony 
being performed by the magistrate or clerk, who, in a 
hurried manner, and often unintelligibly, repeats the words 
of the attestation, while the deponent is not required to 
utter even a word of assent to the obligation on his con- 
sdence, but signifies it by a gesture, in itself of no meaning. 
But when, as is provided in the code, solemnity is add^ 
to the form of the oath, the wor<k of which the deponent 
is bound to repeat— -when he is reminded that he, must 
submit to cross-examination, and instraoted in the conse- 
quence of his departure from, may fidrly be pre- 
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MTOiod tliat the ad(3ition.il umtiltcr of oaths requited by 
tliis piovisiun will not io'jsen thoir binding forre. Thu. 
last moiitioucd piccatitwm is cpiiio now, and dt sot v os jmi- 
tioular<.onsi<lciatioii. All the atfosUlhms, undoi oath, to 
wnt+tn. instruments, as our law now stands, aie not only 
ex pat to tvidcnco, hut, in most <asts, com Is will admit of 
no counter proof, much le>.s countt r evamiiiation ; and, in 
many causes, amendments to Huch affidavits have hecu 
refused. The party, or his counsel, ] prepare the declaration 
with great care ; feo much of the truth, and no moio, is sot 
forth as they think necessary to attain the ohject, and even 
if an idoa inconsistent with the tiuth w eotuoyod, tho 
language in winch it may ho couchod, by its equivocation, 
secures tho party from all fear of piosccution for porjury, 
Hore the whole matter ondB. Tho proof, thuB fumibhed 
hy the party, is presented to the judge, who, on this evidence, 
grants tho order demanded, fu'quontly an ordei for airost 
of tho person, for a fcoizure of goods, or some other pro- 
ceeding in a cause, equally impoiiant. Hero is the testi- 
mony of the party himself admitted in its worst and most 
dangerous foim. No opportunity for cioss-examination ; 
no declaaation in fuU; no appearance of the deponent 
before the judge ; the affidavit most frequently being made 
before another magistrate. This evil was one of groat 
magnitude, and to correct it, as well in cases where affidavits 
aie already admitted as to prevent its recurrence in those 
now under discussion, the code provides, that whenovor an 
al&da'vitahall he taken in the course of judicial proceeding, 
previous notice shall be given, whenever the ends of justice 
■will not he thereby defeated ; hut when ■that may he ap- 
prehended, tho deponent must be informed that, at a 
couvenieut designated time, he must attend for cross-ox- 
ajoanatiioii, and that wflful fakdiood will incur the same 


p^alties a® if it had been uttered under oath in open court. 
EieK® precautionst it is thoitlght, will obviate the fear of 


Eidsw^ oaths too mi, mskmg parties regardto 

|& ■Wo’idd fee proper to abolish 
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affirmation by a very numerous part of our community, 
whose consciences do not permit them to take an oath, 
would soem to indicate that it might be done with safety. 
But for the reason stated at large in tbe Introduction 
to the Code of Procedure, this sanction is preserved 
in all cases, but those in which the declarant has rehgious 
scrujdes. 

2. The other objection urged against requiring the oath 
of tho party to his petition or defence was, that it would 
be considered as evidence by the judges of the fact, and 
that an undue influence would thus be given to the power- 
ful, the rich and influential, over the poor and unknown 
suitor. I repeat this argument because it was addressed 
to me fiom a highly respectable source, and therefore I am 
inclined to think there must be more force in it than, I 
confess, I have been able to discover. This is certain, that 
a declaration under oath, of any man, whether witness 
or party, will derive some credit from his character and 
tho absence of motives to falsehood, which his situation in 
life suppose ; but so will his word when not under oath. 
If the plaintiff, who is rich and esteemed, presents his 
petition, under oath, in like manner does the poor and 
unknown defendant attest his answer. The relative credit 
of the parties is preserved. Indeed, of the two modes, the 
present affords the greatest advantage to the man of credit; 
his simple assertion will, sometimes, have more weight 
than the oath of one of bad or unknown character, but 
would, certaioly, other things being equal, be more readily 
believed than the simple declaration of the latter. Requir- 
ing the oath of both parties restores, in a great measure, 
the equality. But if the objection be good for any thing, 
why not apply it to witnesses as well as parties ? And for 
fear that the oath of the influential man should preponderate 
over that of the poor and humble, why not banish the oath 
in this case also ? As the law now stands, there is nothing, 
it is believed, to forbid any individual from swearing to his 
pleadings j and thus it is optional wiHi any, who thinks he 
can derive an advantage from % to ihrow his oath into 
the scale. 
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Havin" disposed — sitKf.ictorilj tht' <>om ral assom- 
>lj -will detoimine--H)i' tho <»ul} two ohjictioiib made to 
lio (iianoo, let iis im^uii'e whvit aio the ailv.uitagts ])io 
»)',ed by its adoption. In oidor fuliv to ajipiiciato tlieso 
whantagts, wo tausi eonsukr (bo ol>]u-ts whiih a wise 
xgislator ought to aim at m pnn i<lniC' a mo<l< for tlio 
locision of contested lights. Tlu so aio, th.it no oni* shoidd 
bo vt i^od by the eommoucemeut of niiju"! suits; or delayed 
or defeated, by a false defence iu the proM.'cution of thobo 
which are well founded. The moans to attain thtso im- 


portant ends aro, fir&t, that the language of all law pro- 
ceedings should bo bimido and certain, neither involved in 
the my&tery of technical lauguag<', nor disfigmed by 
ridiculous fictions ; that there should bo as much celority 
as is consistent with proper dolilicraticm ; no more than 
inevitable expense; and that evciy suitor bLouIiI be rc- 
siionsiblo for every injurious act wilfully committed. To 
effect which last and important pinpiose, it is e&bcntial that, 
as far as possible, there should be no intervening party 
between him and the jud^. Without tin's I'csponsibility 
how can any of the great objccls of practical jurisprudence 
be obtained 1 A frivolous suit is comnnoncod, to the great 
injury of the defendant. Tlie plaintiff says, truly, “I 
never saw the declaration that has boon put iu.” Or, he 
may say, I did see it, but I did not understand a word 
it contained. My lawyer s%ned it, and told me it was in 
the nec^sary and usual form, If it contains falsehoods, 


I am not answerable for them.” This would be a good 
excuse for the dient, and the advocate might avoid all 
responsibility by alleging, that he had only put in technical 
form the instructions of his client. The proposed change 
avmds this difficully. It secures responsibilifcy, when 
the eli^ni is obliged to attest what he aBeges on oath ; 
whou he is told by the magistrate, who administer it, 
Take care that you teB (aoBaing but the truth, for your 
^ Isil^i^hood -(dB kmt th« pun^toent of jpequry. Take 
3^ fihu-trtitShjtifeij tvhat you may endeavour to 
be bruu^t oat a before 

*0 ^ tbe cause, aM the pnblio who wiB 
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form their opinion of you from the correctness of your 
assertions.” In the face of these cautions, falsehoods and 
vexatious suits -will be extremely rare. Besponsibiliiy, 
under this arrangement, can no longer be shifted off; and 
the certainty and simplicity, so desirable in legal language, 
'Hull be inevitably attained. We have the honour of being 
the first in the union, and that in the incipient state of our 
freedom, while we were yet a territory, to reduce legal 
procedure to a degree of simplicity unknown, perhaps, in 
any other country (a) : and if the plain intent of the laws 
for that purpose had been adhered to, in practice, this 
strong reason for the proposed change would not exist. 
But, although those laws directed the parties to state the 
facts on which they relied, according to the truth of the 
case, with the necessary circumstances of time and place, 
yet imperceptibly all the common law counts came to be 
introduced ; and instead of a plain statement, which every 
body can understand, of the manner in which, and the 
time when, and the place where, a sum of money became 
due from the defendant to the plaintiff, we have a number 
of counts, as they are called, contradictory to each other, 
but all relating to the same transaction, and unintelligible 
except to the initiated. Counts for money had and received, 
for money lent, money laid out and expended, as a gro\md- 
work, on which is raised the super-structure of an alleged 
promise to pay, never necessary to be proved. The 
necessity of swearing to the truth of the demand will, as a 

(a) While the practice under the territorial law, which the reporter pre- 
pared at the request of the legislaiiTe council, was uncormpted by Iba in- 
troduction of the coumon law counts, a young gentleman, &om one of the 
Atiantic states, applied to him to be admitted into his office for the 
purpose of becoming acqnainted with the routine of practice, prerions to 
h& examinatian ; and inquired, with much apparent solicitude, in how 
limg a time, with great assiduity, he might hop> to make himself master 
of its intrioaoies? Xhe answer was, “It is not easy to calculate to a 
minute, but if you call on me to-morrow at two, as I do not dine nntil four, 
I beUetre the task may be accomplished before we sit down.” Xhe surpriae 
of one, wbo bad just passed some laborious years in leaxmng the fictions 
of the common law, may easily be conceived at tins reply, in which there 
was litiile or no exaggeration. 



413 


ivTRODrf muY unroll r lo 


fiisfc adyantage, bring back tbo practice to its original 
])Uiity, and banisk tho fictions wkick ilic common law 
education of most of our lawyoi'* inlroducod. Tbo 
suitor IS roquiiod to swcai, not mcit ly that tho material facts 
in his plca^'ugs aio true, which ho ficquciitly does on the 
fatatemont of his ad\oiato, that tho paits wliich he does 
not and cannot uudorst.md uio matters of form only, but 
ho must swear to tho truth of tlio whole allegation ; and, 
in Older to do this, he must understand what is alleged; 
but, to uttdoistand it, it inu&t be written in plain and simple 
knguago, according to fhe fact. Thus sovoral important 
points are gained — clearness, simplicity and the absence of 
all technical jaigon in your proceedings. But this is not 
alL To dimmish tho number of suits has always been, 
professedly at least, a great object with lawgivers ; but 
uufoituuatoly tlioy have imagined only one nuxlo of eficct- 
Ing this ; increasing tho exjionses, vovations and delays of 
applications for justice. Suita will certainly bo diminished 
in number, if to recover ten pounds, as in England, a dis- 
bursomont of that or a greater sum is required. But it is 
not the interest of any state that suits should be diminished 
in that manner. Its true interest is, that every man 
should be deton-ed from asking what ho has no right 
to receive ; but should recover what is due at the smallest 
possible espense, and witih the least degree of vexation 
and inconvenieiwe ; and that no man. should be en- 
couraged by the uncertainty of the law, or the hope 
of gaming an unfair advantage, from any defect of 
form or want of evidence in the prosecution, to withhold 
a jus^ debt, or compensation for a wrong. The proposed 
a^ation^ it is thought, will most materially lessen the 
mmafoet' of suits; not by a denial of justice, but by its certain, 
^y |tod.daeap administration. This will b© effected in 
the following 

5 Eirst, aUlhose suits wHl, it is supposed, he completely 
i i ^ movent^ or so prpvsadiecl as to be reduced to a most 

[ wj »ee hlccfc^iwihont anyother 

‘^ban whsch arises from the 

of the fiiffdiei^iay dischasgo 
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himself from an apparently just demand ; for instance, the 
plaintiff having the evidence that a sum of money was 
once due to him, hut having reason to beheve that the 
defendant has lost the evidence which had been given of 
its discharge, brings his experimental suit, which he gains 
if his conjecture of the loss of evidence was well-founded ; 
and if he finds himself mistaken, he loses nothing but the 
costs. Now, suppose this plaintiff obliged, before he can 
commence his suit, to m^e oath to the truth of the 
charge, will he risk the searching interrogatoiies of his 
adversary, the danger of the evidence of the discharge 
being produced, the punishment, the infamy, that will await 
his detection ? Certainly not. This whole class of cases, 
then, may be considered as struck off from the docket. 

Next to those are the less numerous cases in which 
suits are brought merely for purposes of vexation. As 
greater risk, nay, a certainty of failure, must attend these, 
and the same consequences follow the support of them by 
a false oath, we may as reasonably suppose that tiiese also 
will be swept away. 

In the cases considered, the party is supposed to be 
conscious of his want of merits. A most numerous class 
is composed of those in whidi, from irritated feelings or 
false information, he really believes himself injured and 
entitled to relief. Under these impressions he has nothing 
to do but to direct the suit. The man who stands between 
him and the judge, for the most part, does not examine 
very closely into the proof by which the suit is to be sup- 
ported : it is not his interest to do so. He commences 
the suit; and to commence it he has no need in other 
states, in any case, and since the introduction of the 
common law counts, he has no need in many cases here, 
of any precise information as to the cause of action. He 
files his petition, stuffed with a variety of counts or state- 
ments, scane one of which he hopes the evidence will fit; 
and when, in due time, the cause is ready for trmh li® 
begins to call for the testimony, and finding tW it will 
not support ihe cause, it is either dismissed, continued vtith 
the vague hope that scane evidence may in time be dis- 

3 F 
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covere«l, or it is brouiflit on 'with no |)ro«.])cct of success 
hut that which the* uiiccrtaiuty of tho law will affoid. 
Instead, of thifa careless, pi<jeii)it.ito mode of proceeding, 
impose tho neco^-sitj of such a precise shitomcnt as naust 
bo attested on oath and supported Iry the examination of 
tho party nuiking it under tho intenogatory of his ad- 
veis.uy, and tho causes of this deseiiption also will be 
greatly diminished in number. 

There are other eaubcs which may bo readily supposed 
•will, under the proposed regulation, restrain plaintidk fiom 
hringiiig oxpcrimontal, vexatious and hasty suits. The 
same cansos will operate on defendants to maie com- 
promises and settlements before suit brought, or piovcut a 
frivolous or vexatious defence afterward. It will no 
longer bo sufficient for an attorney to say for a party, that 
ho owes iMithing, or to put in any other plea or allegation 
tliat he kno'vps to bo false, in order to retard or avoid the 
payment of a just debt ; or tlio performance of any other 
legal oblip.tion. The previous oath, tlie all-scarching sub- 
sequent intcan-ogation under the inspection and in the 
hoamg of tho public, •will effectually prevent any false 
pretence being made. The creditor, not being irritated by 
the delay, "the vexation and the expense of a groundless 
defence, will bo more lenient ; and -the debtor, knowing 
that he cannot roly on these shifts, 'will be more punctual j 
atid th-us the same measures which facilitate the recovery 
of a legal demand, •will prevent those from being made 
whioh are unfounded or vexatious. 


Having demonstrated, as it is hoped, the utility of re- 
quiring that all the juditial aJlegatioi^ of the parties 
^oedd be substantiate by their oaths, under tho correc- 


of pnbKdHiy, cross-examination, and the right of 
jfot^rwgation ^ven to the judge and the jury j and ha'ving 
pejinted out the sawdogous reaseming which, would require 
the admistion of' the thstimonies of the parties in the 
-whi^ tiSiift 0^ witnesses is permitted j 

the reasons why 
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a principle, in. preparing this plan, not to he deterred from 
proposing any nseftil change by the mere consideration 
that it was new ; hnt, at the same time, to respect ex- 
isting institutions, so much as to innovate no further than 
was necessary ; and never where the useful end proposed 
could be obtained without shocking established opinions 
or prejudices in favour of known forms, although they 
might be, in some degree, inconvenient. 

In the present instance, the maxim, that no one should 
be a witness in his own cause, had been so long established, 
as a self-evident proposition, that it was supposed much 
more feasible to ^d to the exceptions, which, as we have 
seen, were admitted in practice, than to deny its truth ; 
while, at the same time, nearly all the advantages that 
could be expected from abolishing it entirely, were secured 
by the extensions which have been enumerated; to which 
may be added, that although the party cannot, except in 
the cases and in the manner specially provided for, support 
his case by his own testimony, yet the faculty given to the 
judge and jury to examine him, will in very nearly all 
cases supply the deficiency ; because, having his oath in 
support of his own statement, as set forth in the pleadings, 
if that statement should be denied or explained away by 
other testimony, the judge or jury wiU naturally apply to 
the party to know how he accounts for llie difference, and 
thus he will have the same advantage which a right to offer 
his own testimony would give. 

The exclusion of interested testimony having been 
examined, and found to be injurious to tib.e investigation 
of truth, and its admission to be attended with no incon- 
venience which may not he reduced to one of a quantity 
that has no assignable value ; it, of course, finds no place 
in the proposed code ; and with it disappears one of the 
most fruitful sources of uncertainty, expense, delay and 
inconvenience in the law. 

If the search after truth requires that interested wit- 
nesses, and even the parties themselves, should he inter- 
rogated to discover ii^ are there any relations, hi which 
the offered witn^s may Stand to the parties, that 
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tmglii to t'xeliuie hm ttistmiony ? By the English law, and ! 
oi* coiu-j^e, in the sevcml ts-uses which have been noticed, by ; 
OUTS, there are several -. husband and wife-attorney and 
dient— jarrties in thosjttno canse, 

L The code now idlered does not contain the exclusion 
of !ju.sl»and or wife, as witiios.s(?H, h»r or against each other ; 
bccuuso the rephrtur does not tind any one sufficient among 
the miHons by which it is Ktt|}j)Oiiod in the English 
decisions or commhntarit^. Tire fii-sfc of these alleged 
reasons is, that their “ interests are identical ” («). But in 
a system which discards interest as an objection to com- 
petency, this reason falls of course. The second is said, 
l>y the same authority, to be “ on grounds of public policy,’’ , 
to prevent distrust and dwsension between them, and to 
guard agahisit perjury. It is said, that individual iaterat ' 

tod individual lights may BOmetimeB, by ;a%vise legislation; 

be made to yield to the good of the whole communhy, 

: : which is undemtood to bo meant by the expression “puUiG 
' not numerous, and generally 

: ads^t^^ be allowed when 

importent aa.greatly,' 
^ .MvvOiterbcldttCe' iihe mdiviffiial incOhvemence Which is 



: ^^ndly^'the 'daisgerof .perjury.; ••■’Ihe firBt,.:u the.' 

-oomiected'.'Wi^ the. 
MSdd to exonoj-a^ him. The 
:'r . , , or'wifebe ^ 

trdthi'' 
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its reasons ; noton the tendency of its measures to good or 
evil in particular instances. . If the connexion by marriage 
be so close as to make the parties incur the danger and 
disgrace of giving false testimony for the other, then let the 
case be examined solely mth a view to the evil of placing the 
witness in a situation where strong motives are offered to 
him to commit a crime. If the predominant risk be that 
of destroying domestic harmony, let that be assigned as 
the feason. But to allege both, when they are contra- 
dictory, is a strong presumption that ndther can safely be 
rehed upon. Both, however, will be examined, and both 
contrasted with the evils which attended the exclusion. 

First, let us suppose that domestic dissension is the 
danger ; that is to say, that one spouse will quarrel with 
■&e other for telling the truth, in a court of justice, when 
it makes against the interest of the other. But in most 
cas^ the interest is common between them; therefore. 


there ^ little probability that any ill yTU can be created 
in the inind ofthe one against the other for not committing 
perjury, in order to protect a common interest. The sup- 
position that a domestic broil may ensue from a cause like 
this, is to suppose the party raising it corrupt, in expecting 
falsehood from his or her spouse, and malevolent fri 
resenting his disappointment ; and the law cahnot reason- 
ably be required to make any great sacrifice for presermhg 
the harmony of so ill-assorted an union as that which such 
:a . case supposes. The dissension arises from the per- 
■ .formmce of a duty— hearing open testimony of the truth 


\;a^d 'ayoidihgac^ cpnmoissipn of penury: aud, 

, b^i|S6 ,'a; bi^^ or p^iqnatq- husband; may 

, , ■ crimh,:shall l^e ,|a^ 

, ; |^l^i:b; tbat wife not perforin the 'duly I It mil 

. ' ; ■: ^^P|^^r&>^''^ause^ by^di^oliriig'&ei^^^ 
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oth< r aonwo; but i** then* any fouiwlitiou for tlio belief? 
Kot «jno lAso ill A thousUii}, it in tieliovocb ■will ocettr in 


|jrdf tb'c vlu ro tiny iniinupi r t'\< ilt nu iii will bo ci’oated by 
an adlKiiawo to llu* tmtli, {(khout'li it hliould militate 
awaiiist Iho Vrifu or Ou* hu'-b.ind of fhu partywliosta-tesit. 
tVhy fehould it nwnu in this < . vm ', th.in in that of any other 
witness % Mulaal affi t tion, tbo hi«nvloilj,^u that it ■was the 
p< rforaianco of a duty ret^uireil by law, und th.it it could 
only bo avoidwl by a orime, arc insuiy and huih cogent 
reasoim to prevent ill-will ou the oecasum, that it is 
aMtouishing how thin reason coulil find favour with the 
great la^vyo^s ■who have a'isignod ii as an argument in 
favour of thoir iiiloj more osj«*ciiilly when they thom- 
Bclvoh m«}t explicitly discard this reason by ciocUwngjthat 
the aife shall not bo allowed to appear as a witimss against 
tho huisbawl, oven if ho cotisonts, or after a divorce j nor 
a^inst tho intorcats of his heirs after his death (o). How 
connubial happiness can bo disturhod by a compliance on 
tho part of the wife ■¥!& her hushand’H request ■while 
unit^, or by any nut after tho eonnosion has boon diwiol ved 
by death or ^voroo, these leanmd doctors of the law alone 
can explain. 

Examine tho opposite roason— tho danger of pmj’^ryi 
that is to say, tho matrimonial union is so strict, that the 
one party to it will incur all the dangers of punishment 
amd in&my rather than teE the truth when it is injurious 
to -the otto ; and the law, it ie said, hol& out this irre- 
tffirible temptarion to the witmess when it permits him to 
te examined. Yet, by tho preceding argument, the 
temptation is easily resistod, the truth will he told, and 
ihk stfong oonnarion is so weah, that it is broken merely 
toouut. 

' 8%um.ent8 must be destroyed, not by Oppcffling 
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the assertion of a falsehood that, in their opinion, may 
secure both from injury ; but can the law be said to hold 
out a temptation to pequry when it orders a party, under 
those circumstances, to tell the truth ? If there were no 
temptations to conceal the truth, or assert a falsehood, 
there would be no need of oaths. Oaths, and the penal- 
ties for breakii^ them, were made for the purpose of 
counteracting that disposition. If they were to be dis- 
pensed with in cases where that disposition exists, there 
would be no need for them in any others. In every such 
case, then, it may with equal reason be said, that the law 
holds out a temptation to perjury, because it exacts the 
oath to tell the truth, when there is an inclination to 
conceal it; and the argument would extend with equal 
reason to the abolition of oaths, and the penalties for the 
breach of them. This exclusion is at variance, too, with 
other provisions of the law as they already exist. The 
party himself may be interrogated in chancery in England, 
and in all cases at law here. The wife may be interro- 
gated to support an accusation made by herself against 
her husband for a personal injury, in some cases affecting 
his life; yet she is not permitted to prove a fe-ct that 
would save him from an ignominious ffeath, on a charge 
brought against him by another. Now in all these cases 
the danger of peijury is equally great, or greater, unless 
we suppose the attachment of a wife to her husband’s 
interest superior to his own ; or her desire to make good 
her own charge less intense than that she would feel to 
support the accusation brought by another. The danger 
of perjury is no greater in this than in other cases in 
which it is incurred, without scruple, in the dearest con- 
nexions of nature; father and son, mother and child, 
brother and sister, friendships of the most intimate kind, 
habif® of intimacy during a long life — ^the parties to aff 
th^e are every day arrayed for and against each other as 
witnesses, and the law inteiposes no other safeguard to 
thrir consciences, than its penalties, and the danger of 
infamy by detection. No rule of exclusion protects the 
witness against the influence of Ms affections or his in- 



IMUMWiToB'k UJl’uHl 1»> 




twsK Tfc H li» n<l, an<! tlit* 4turu’ of connexion is 
■»nghi.d a{*<ruHi hHikiuuttr ind llo |rto1ul>ility of his 
Htory ; tin* ctniiiM 1 , tho juibllo imptcl; the 

juiy iIIhI < ihul il*‘, .iiid (h ti nmut ; .ind no ia- 

c*oii\ciiioiH'o U foil ia tluno tasi v \\ liy hliould tlioio he 
ill thib ? 

stated the ^^emial piint tph*^ flut c\oi7 party 
to u suit h<u» n nght t» all iulojiiwiioa lu icl.rtion to hw 
CJiuso, of whii’li ho ought not to he dtpa\yd but for 
ruasoiw of great public or pri\ate iutmnt ni* ace ; and ex- 
amiacd, by duR-ussing the reasons foi oM-lusiou in this use, 
■wliotlior it offers uny suoh ainuc; h t us now 

exoudno tdio partaoulur evils atUthul to the lule as it now 
stands. 

In criminal cases tho evil k mtht appartmi Suppose 
the husband accused by positive, but ]H*!jurcd b^tiiiiony, 
of a crimo affoding liib IHo, and the wife the only witness 
of a fact that would provo Ids iniMKonco ; no nutter wlwt 
riroumstances sho could adduce to corrohoiato her testi- 


mony, no matter what intrinsic ovidenco it contained, no 
matter what perfect conviction it would produce of its 
tmQj, it is sternly excluded; and tho inuoiont husliaud is 
executed because puUio pdietf reguii'fs that the peace of 
famMes should not he disturbed, and tlmt no temptations 
skMd be held oid to pesjury*' In this case, by no means 
aft improbaWe one, ^eie is positive evil, cruol injustioo, 
heariHmijdiQg distaess; in the caso which tlio law 


a^mpte to guaird against, inconvenience only, if it occurs, 
to imsonvenience highly improbable to happen, inas- 
much. a« it is 6uppc»©d to affect domiariac union ; tod as it 
^ believed te be a temptation to perjury, not one strong 
prodoee the effect, or ^idd it be yielded to, 
of dsteotiott by the usual means. But 
the «i:te«me case of life or death, 
^ ‘bt all oases, to evil; and 
il^kr ft c«pk« to avoid a 

MMSf ^ 



THE CODE OP lyiDENOB. 


457 


is the only witness to a murder which he has committed. 
This I consider the strongest ground for the exclusion ; it 
enlists the feelings, and they are most frequently found on 
the right side. Shall a wife he forced to give testimony 
that will condemn her husband, the father of her children, 
to infamy and death, or take refuge in the crime of perjury 
to avoid it 1 I confess that if the alternativo could be 
avoided, a humane lawgiver would not enjoin it; but 
if sympathy for individual distress should not be entirely 
rejected, it ought never to be entertamed when its indul- 
gence would lead to more extensive injuries to the com- 
munity. A wise and provident legislator must have the 
consequences of every legal provision as present to his 
mind, as its immediate operation is to his senses ; and in 
applying this rule to the subject under consideration, he 
should not, in tenderness to the feelings of conjugal affec- 
tion, permit the husband or wife to escape punishment for 
a crime, or defraud another of his right, by declaring that 
the only witness of the offence, or the wrong, shall not be 
heard. Some crimes cannot be perpetrated without the 
aid of an accomplice. The accomplice may betray the 
principal. The fear of this treachery, in many instances, 
may prevent the crime ; or a person may not be found 
willing to engage in the enterpiise. But, by the rule of 
exclusion, the law furnishes an assistant, who can never 
betray, and one who is always at hand ; and thus gives a 
faoihfy to the commission of offences which no other cir- 
cumstance could possibly offer. Besides, public justice 
requires, and common sense would seem to point out, that 
those persons who are the most likely to be acquaintod 
with the fact should be first called on to prove it ; but who 
so probable to know the guilt or innocence of the party 
accused as the companion of all his houra, the depository 
of his most secret thoughts ; and what better calculated to 
prevent an intended crime, than the knowledge tiiat those 
from whom it is so difficult to conceal it, may be made thd 
unwaimg witnesses of its disclosure 1 Prerisely in the pro- 
portion that a man would he encouraged to commit a crime 
by the knowledge that the person to whom he finds it 
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necessary to confide it cannot become a witness a^nst 
him, wifi he his fear of committing it, when he knows that 
there is no pemou in whom ho nmy confide that may not 
ho forced or ho wilUng to betray him. 

So sensible of this have been the Jadicid kw'givers of 
England, that tliey have imposed no bar to the receiving 
the testimony of father and son, mother and daughter, 
brother and sister, and all the other relations of consan- 
guinity or affinity. They have had no regard to the confi- 
de]tt(«a of friendship, and have thought that the affections 
of hkfrirei as weU as those of habit and sympathetic feeling, 
jSipuld afford ho obstacle to the attainment of the ends of 
public justice. They have gone fiurthcr, and made an 
uxceplaon to the rule which they laid down as one 
ittvioiable, even by consent (a), in the case of husband and 
wffe ; : and as we have si^n, have allowod the wife to be 


|^(^uc6d as a witness against thehusband on a prmecution 
; to herself. . Now mark the mason 1 

i It is a convenient and a ready one : from the “ n&msity 
: ' ^ mean anything, that 

’ n€«wity that crimes should be punishedi ahd 

S t€^bn<Miy.,of the, wife were ..admitted,- they ■- 

■m^'tlma^''''iiuitenoe% ;be unpunished ' ;NoWj .admit,' , 
and see whether it does not go to the ulteif , 

.vrife.,thah:'ihere'!s'-.;' 
that ci^, ■ 
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conversant of iiie fact, he is rejected where it has not 
jet been deemed convenient to admit the argument of 
necessity. 

2 , The advantages of receiving testimony from this 
source so greatly overbalance its evils, and the incon- 
veniences and the injustice of rejecting it are so manifest, 
that I have not hesitated to give this exclusion no place in 
the code. Not so with that arising from the next relation 
— ^that of counsel or attorney and client. In this I have 
offered little or no alteration to the existing law, as laid 
down by the latest decisions ; and this course has been the 
rwult of much reflection, and has been preceded by more 
doubts of its correctness, than I have found on any other 
provision of the work. Although I have : earnestly 
endeavoured to discard all unfounded prejudices in favour 
of established and injurious errors, merely because they 
were ^tabli^ed, it is yet possible that J may not, in this 
instance, have succeeded, and that ideas entertained during 
a professional course of more than forty years may have 
so fastened themselves upon the. mind, as to ^ve them, a 
force they are not entitled to, and induced me to retain a 
provision which, ought to be abolished. The legislature 
must judge of this j and that they may do so, the argu- 
ments, which b^id^s are hot devoid of interest, for abolish- 
, ing. and retaining; the provision must be stated. 

The foundation for the reasoning against the exclusion . 
is the acknowledged principle, that in judicial proceedicgs 
everything calculated to bring the mind of the judge to a 
jUst conviptipn.offrie truth ought to be produced,, unless 
■ tbe evil of its production shotdd.be greater timn the good , ; 
, ' to be expected from it. .In this case,, say the rngueys oh 
: ' this side of the ;qn.ehtioh, the,r evil is ;alt on the.side, of tho ; 

• hxcludon. ; The object is truth j i yyho , so hike to, know it ,ae‘ 
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conMentic ; for uU the coiumuniyations between client and 
t?o»Hi5ol will lie imule with the knowledge that, if called 
lin, the latter miist dedare iheni. The exehisioniste, say 
their opponents, seem to consider that the groat object of 
the kw, in criminal caijos, k tho cscajas of the gnilty ; 
for their objection k founded on the supposition that the 
diont has eoniessed hw guilt to hk legal adviser ; and 
their rule k fminod in order to conceal dint conicsiion, 


and thus to favour hk escape. Whereas, its sole aim k the 
initiislinieht of guilt 5 and the coniession of the party being 
the kron^t evidence, ottght not to be supposed. So far, 
they add, from the dedarutiona being dangerous to inno- 
eence, it is one of its strongest safeguards. If tho client 
be really innocent, he will make no confe«ons ; and tho 
declaration of his counsel that he has made none to his 


prof^ional friend cannot but be a presumption in his 
taybUr. Hor is there anything derogatory to thedi^iity 
, of douna^l, hr tliafc oigjht to affect the delicacy of hk 
feelh^, to be catted on for the confessions of Ida client. 

'must be that it' 
^,'fiud wheflier conviction. 


j or. source, is perfectly hmua- 

bk.duty ia declaring the; 
ted '%>i^ht' fed 'eijpially ;ft«e''friom; self-reproach..: 

.the :.profe«Biok k 'deg^ed'rby'' 
'''^^^tt^^^^^r:^.^cp^ry;.afterthe'&ct« ' 

in it.\ ; :vfey»':: 
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traci;, where the party is guilty, is precisely one of that 
description, and ought not to have any binding force. 

These are the main arguments, greatly abridged and 
undoubtedly weakened in the operation, by which it is 
contended, that in aU cases the counsellor and attorney 
ought to be admitted as witnesses against their client. 
These reasons are forcible, and some of the arguments, at 
first view, unanswerable ; but when maturely considered, 
they seem to me to rest, for the most part, on the unten- 
able ground that, if the client be innocent, he has nothing 
to fear from the disclosures of his counsel ; and that if he 
be guilty, he ought not to be protected against them. I 
haye applied the term untenable to this basis, of the argu-. 
ment, from a belief that, in many supposable cases, the 
most . perfect innocence may suffer from the disclosure of 
.circumstances necessary to be communicated to a profes- 
sionjM.; advmen la a civp. case, , conderning the title to land 
of/wHch the client is in pdssessipttj and wMoh he holds 
under an ancestor, whose title, though acq[uiredia good 
faith mid for a valuable consideration, is defective in form, 
the client, ignorant of the forms required by law, thinks 
the title is good, but having occasion to make some family 
settlement, shows it to his counsel, who immediately per- 
ceives the defect. ’■\^at' is the consequence ? Is the 
professional man. bound to secrecy or not ? Whatever be 
the answer to this question, it seems to be decisive, at least 
in such a case, of the propriety of the exclusion. If he 


be not bound to secrecy, he may, without blame, immedi- 
ately communicate Ms discovery to the party interested., 
and Ms inUbcent and confiding client is rum^. , Every 
feeling of justice; honour - and l^um^ty,^^w^ be shocked : 
at this ; arid .one of the most ingenious opponents of the 
■exclusion seems to admit, that the uncalled-for .cdmtnxujir, 

! of .af^ct of ^ tMs nature v^duld'bb;^™ 

.obli^ng '..the 







Rfscpccy liofoTO the tml, why should he ho absolved feom 
tlio oMlj^Uoft on iho trial I To admit tlio obligation out 
of court, k to ae1imtwkd;4a that it arises from some pro- 
fessional duty : and if it be a duty, it ought to be enforced 
at all timoH and in all places, for it wnmld be a strange 
provbicin wliich imposed secrecy under paiu of disgrace, 
and perhajsj the eensuro of the court, for eommuuicating 
that at one moment which the nest k directed to he pro- 
claimed to the world. For if it he a duty to keqj the 
.sMsmh* of a. client, it must Im a professional duty, and can 
only h© .Miulcd on the injury tlmt would arise to liim&om 
tho , breach of Ids coafidenco. But the greatest of all 
injuiies would ho caused by hearing tcstiimmy to the fact 
he vrii&ed to conceal. 'iJhcrefore, to admit that there 
! exists a professional duly to keep the communications of a 
ddeiut secret befom a trial, is d/w'rion admitting that the 
ii^e duty requires them to be kept secret at all tim^' 
when fheconmuiaication of them would injure the clieni 
it does^h^^ be a fair answer to say, that toe 

might be foiTOd to declare toie fact upon 
■ be no impropriety in 

; for, by toe 

which might be put, the adverse 
r’ lis^ hiid no horice of the defect, and therefor© could not 
;toe^touh^ suit: 'and the client 

liKEitotf €if;.the’wa*d; b^^ form in tds title, 


^ beett„'et6leo, 
-'the, ''place 

'^©."''.aceui^' '.bton ’ ieea. to 
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the conviction of the innocent man whom it is his duty to 


defend ? That the testimony of any other, to whom the 
prisoner may have made the same confession, would have 
the same ejffect will scarcely he deemed a good answer, 
because the case supposes that he has made no such com- 
munication; and because it was necessaiy to state his 
whole case to his professional adviser ; but no such neces- 
sity existing as to any other, it would have been an act of 
imprudence to do so, for the consequences of which he 
could not blame the law. We must suppose, say iJiose 
who argue against the exclusion, that all laws are good, 
and, of consequence, that they ought to be executed ; and 
the truth, by whatever means brought to light, cm never 
injure tiie innocent, because no good latv can ever direct .a 
punishment to be inflicted on any but those who are con- 
victed^ on true testimony. 'Die dmclc^ure of the truth, 
thereforej cm; oidy injure the guilty,; whom it is the object 
of the: law to punish, but .. the innocent have nothing to 
fear, Buithe question does not turn on the jiustice dr in- , 
justice of the law, but oh the sufl5.eiency of the evidence to 
.show a breach of it. , The law, in the criminal case sup- 
pose, that forbids theft,, is a good law and ought to be 
executed ; but the effect, upon the minds of a jury, of the,. 
pirciumstanti4 .owdence, adduced to show the guilt of the 
accused, cannot be regala,ted by law ; and the true circum- 
stance of the presence of the party at the place where the 
fact was committed, might lead to a false conclusion that he 


was the offender, and therefore might, with great pro- 
jiriety, be convicted. So in civil cases, circumstances of 
boidmqn ooctOTende. ma^ which,, though. ,tra^ 

, m themselves, n3%ht probably lead to, a fftlse cDnclt^oh; 

ther^ore could not, mthout injustice to the / 
p cpimit,, be disclosed, by bis advocate. An ^tate depends. ; 
'•rC the saniiy.,pf imnd.ofp'a 'te^tor, ' 
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ISTBOrrt’CTOWT HEPORT TO 


moil coMtse, which to a j«iy, igiioranfc of Ids habits, might 
scent indicative of deta ngeiiient ; and tints endanger the 
cHwit’s good title. I f it be said that in ail these and other 
fcuacs that might be hnagincd, the reaction of the circinn- 
stnnees would be accompanied by » deniul of the main 
fact which they might render proljable, and that as it is a 
role that the ivhdle ctmfession must be taken together, the 


danger would bo obviated ; it k au-swered, that the rule 
cited is a good one, but that thowj is a general disposition 
to believe so much of a coiifeisesion m makes against the 
party, and to disbelieve the re.st; and that moreover the 
eUent, in a confidential conversation with his counsel, might 
hot always so connect tho parts of his communication 
which were injuriouB to his interests with those which 
supported them, aa to render them inseparable, and that if 
toey are not so connected, the rule will not apply. ' 
\ /bli the reasoning hitherto has been under the improh* 

: if the law were changed, the client 

' w advocate to receive, the 


/ , in question. But take away 

h^PP®®®'^ , client' ", 
does' hohfc hm dounsol, is obliged 

he may commum^te to Mm. If he do 
, hhnw it^ but proceeds to state (atouins^ces that show 

V- '• Bni.'why '^ojttldhe 'do ' 

'■*" 'i''|^;',ia^'^i^:;,hffeet\obiigi^ himto,".-,' 

^ohr; -^^d;;^;':'i|i6teiehe^''to 
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executed ; and, indeed, the voluntary revelation, if it be 
a good act, would be more meritorious than the forced dis- 
covery under interrogatories and the consequence is, that 
the professional man of high honour, selected % tbe accused 
to defend him, or assigned by the cotut to that honourable 


office, must listen to the story of his confiding client, must 
treasure up the circumstances which tend to inculpate 
him, and then hasten to the public prosecutor with the 
information he has thus obtained. What man of humanity 
or honour would accept of such an office ? The laws must 
be executed — ^yes ! but by such means as are not repugnant 
to those sentiments of self-respect, which every good 
citizen ought to entertain. To creep into the confidence 
of even a guilty man, under pretence, of ,bemg his 
defender, for the purpose of bringing him to justice, ism 
act that ndver can he viewed in a mor^ or resectable 
light. - A public enemy must be destroyed, but hot by ; 
poisoned weapons^ the naieans, in both cases, are more 
mjmapus tMn the end is useful. . 

Take the Other, and the more probable, alternative. 
The law is known to both client and lawyer, and what 
happens:? There wiU he nothing commnnicated, and the 
advocate vrill have nothing to declare. Public justice,, 
then, acquires hpthihg by removing the rule of ' exdnsion. 
But is there nothing losi on ihe score of humaUiiy ? Are 
ho advantages taken from the innoceht by this fruitless 


attempt to gain one over the guilty ? The advocate warns 
the dient not to ntter anything that may injure him Oh , 

, the trial. The client replies : “ In order to enable ybU to , ■ 

: make jdy defepcei j wish bafope you the^^^ , . 

' , transaction'' in','.; 'Whieh; ,;SUitj-':' brC;;!^' ‘'aceu^itie'ni' ' 
- ,.fouUde'd;i' butv,!'''' • r,.'do‘’;ndk''khQtir.;s';:-'.',; 

sorne-.^ of';, the, cirpumstanCes''.:i:> mky; relate ,,,cs^ 

my,hdyoma)^f;be iEis^;to beahiidsiis^l.4.''''!: 
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i& in casc'i iin]iairtd, in inaiiy rcndt^rod of no avail. 
In tliG woik to n liidi I liavo Inforo roferud (a) it k 
aelaiowk doft'd, llnit, if tho <\<.lihivo nilo won* alno^Mted, 
no aintcwt.mi4 nould k* nudi‘, and, of course, little or no 
infmiu.itiun would bo <jbtahu<l lUit it is fuither con- 
tended, that the exclusion crt‘atcH a tonibhution between 
chont and kwytr, to jiuibtt tin* forinci, ulthou'jh ifuilty, 
from tlio penalty of the law ; that the ad\ («‘atc becomes, 
in t#ct, the accessory aftir tfio fut, by coiicealiniy tbe 
guilt wWeb hcwl become known to bini, ami by aiding 
the culprit to escape ; and thus an act which w'ould be 
culjjablo in one, k made the siibyn t of boast in another. 
There is some force m these {observations, so far as they 
apply to ibo device s by which stiliciUns d<‘gr.wle Ibeinsolves 
and their honourable profession for the ])uriKtef' of snppiess- 
ing or pjrvorting tastiu lony, in order to pwwuiv the fu-quittal 
of their client, whom they know to bo guilty. Whether any 
remedy can bo found for this inconvenience, eonsihtently 
witli the preservation of the rule of exclusion, may, per- 
haps, bo doubtful; but although the secrecy it requires may 
somotiines be abused in this manner, yet it is not tho 
necessary consequence of it. An honourable and con- 
Boientaomi advocate may contend for the acquittal of a client 
■whom he may yet, from cireumstancos discbM^ to him in 
bis instraefcions, believe to be guilty. lie may, under the 
operation of the present rulos of evidence, do this from 
two wnsHeraiaons j first, because he cannot properly mate 
himaelf the judge of the man whose caso ho lias undor- 
taken to defend, not to decide upon. Secondly, because, 
while the rule d exclusion lasts, the confosaon of tte 
accused to his counsel is no evidence, and it is the profes- 
duty of the advocate to see that the aueused is 
hj evidence only. This supposes no 
c<isnlistataoa between dient and c<nansel tiiaa one 
goes to Btspfojrfe, hot to defeat, the kw. If the 
mdependb^tdf^the eot^iSsion to counsel, be 
Sjtid be no etidesat^ surely thaw 

V ' t A "'t f 
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is no immorality in urging an acquittal. On the contrary, 
the immorality and illegality would he in procuring a con- 
viction which was not justified by legal evidence. The 
repeal of the rule of exclusion, then, is not required from 
this consideration; and not believing that any positive 
good would result from its abrogation, it has been retained 
in the code — ^but confined strictly to cases of communica- 
tion for professional aid, either in the conduct of, or pre- 
paration for, a suit or defence, or for advice in some lawful 
occasion. 

3. The next exclusion of testimony applies to religious 
confessions, made to a priest of the Catholic religion. The 
reasons for this are obvious. To force the disclosure, if 
it could be done, would be a tyrannical invasion of the 
rights of conscience ; and the law would be useless if it 
could be executed ; because, in that case, as in the case of 
counsel and client which has just been examined, no con- 
fession would be made, and there would be nothing to 
disclose. But, independent of the protection of the 
rolijpous duties and opinions of a numerous class of our 
fellow citizens, much positive good has resulted from the 
institution of this religious rite : confession is calculated 
to produce repentance and reformation ; crimes have been 
prevented, restitution made, and unjust litigation averted, 
by its means ; and moreover, the penance imposed by 
the priest, furnishes the means of inflicting some penalty 
for offences that, being unknown, would otherwise be un- 
punished. This rule of exclusion is not acknowledged by 
the English law (a), although it has been enforced by a 
decision in the state of New York (6). In confining 
this protection to the priests and penitents of a 
particular sect, I was guided by the belief that, in no 
other sect, was auricular confession made obligatory 
as a religious duty, and consecrated as one of the solemn 
rites called sacraments, as it is by that description of 
Christians. Professors of other religions, and of other 

(a) 2 SiwMe, 896. H'Kallj, 268. Peake, 77. 2 Ate, 624. 

(i) gnuth’s eeee. ease. 
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W‘<‘1s of tho .-wmtj lolipuii, Mck tu (iHlmitlicn tlieir 
nets l)y rouf to a itnni^tci* uv {trust, but 
an sic*rt<*y in tluM* i' iif»t u it liL’Krts <hity ia tlie 

ckryjvui.m, liis nin'vntntt \\«uiM n»tt !« liul.itofl jtyux- 
aftinorniisltHiit ; aiid a'.tk utub K not obligatory 
on tbo {lonitnit, it imi4 bo tou'-ubitd as a \t>luukry 
(‘oiiimuuuMtioii , anti it \\(*nh\ bt tlitHttili to tbaw a dis- 
tinotiou lulwu this mul any lonfbb ntial (onilsMon to 
anotiu'r imli^ iilual. W’bfiii vt ran liyitus t>t » t slinll arise, 
among whoso temotH ottnftt-'-ioa is liobl to bo a nligioiw 
duty, and ooncfaUnout of tho nuitUr iu conft'-«sion an 
obligation of the most saerwl kind, tlmn tin* Kamo i>rotcc- 
tion ought to bo extended to the prufoKsovK and pricste of 
8«C‘h so<‘t. 

4. Other descriptions of {>ci«ons, oNchided fnnu testify- 
ing by the English law, and of course by ours, are thfjbo 
who are deenu'd infiiiuouH. Wo have* won tho numerous 
classes which this vague dcscriptitin cnibract's in the 
Span&h law, which, it is ncccssaiy to r< {loai, is al»o ours 
ipi dvil oases, and in those of other crindnal causes than 
those designated in the law of lBor>. Nor k the legal 
import of tho term well defined by tho English deeb 
dons (a) ; so that, if it wore proper to exclude the testi- 
mony of the m&mous, a law would bo necessary to 
designate what peraons ought to com© under that dt'serip- 
tiflta. But it is thought that this will bo rendered un- 
neoessBsy^ whsn the propmty of continuing tlio exclusion 
cotiiii to b© oohsidored. 


ns recur to the posdtion made in the argument 
egaiest one of the former rules of exclusion, that no man 
mil, without some motive, make a false statement in pre- 
one that is true; and liaviB^ seen ihat, even 
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when that motive exists in the shape of interest, there 
were so many antagonistic motives always at wort as to 
render it more probable that truth would be extracted 
from an interested witness, than that he should either 
endeavour to deceive or succeed if he did attempt it. 
Having come to this conclusion in cases when the motive 
for falsity exists, why shordd we hesitate in a case when 
no such motive appears ? One who has been guilty of 
falsehood, peijury if you will, ninety-nme times, will tell 
the truth the hundredth, if he expects no advantage from 
concealing it or telling a frlsehood. Remember that we 
are now speaking of infamy alone as a ground of exclu- 
sion, not infamy coupled with interest in the shape of a 
bribe, or any other motive directly operating on the 
witness. To justify the exclusion in such a case, we must 
suppose that because a witness has, for some advantage 
received or expected, told a Msehood once, he, without any 
advantege, to himself without any motive, for ever after 
will persevere in telling falsehoods rather than truths. 
Nay, more, we must suppose that after having been detected 
and punished for the falsehoods which he was induced by 
the hope of gain to utter, for it is the conviction only 
which creates the incompetency, he will, without the hope 
of gain, incur the same risk merely for the love of false- 
hood. This is so improbable, that some mducement must 
be added, to render the perjury probable, and justify, 
on that ground, the exclusion, "What shall that be? 
An interest in the event? But we have seen that 
this alone is not sufficient cause : nor is the con- 
viction for an in&mous crime alone a sufficient cause. 
If the union of the two produces that effect, then the rule 
should he, not that an in&mous, but that an infamous and 
iuterested witaess ought not to be heard. But the rule, 
even thus modified and restricted, would he a bad one, on 
account of the effect it would have on the right of third 
persons, and on the security of the*person and property of 
the party who had been convicted. 131 ® approved 
authorities, from Which the rule is derived, add, as the 
reason on which it is founded, "that the law considers the 
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iehtimony of mio so as of too doubtful and 

suH^neious a nature to bo adiuittt d in. a wiut of justice 
UmJfeiA the iiropi riy or fibtrty of oth rs ” (n). Tliib sup- 
poses tlio testimony tin? always to lx? intended 

to take away the projierty or liberty of unotbor, JBut 
how if its iK'iiiiy heaid be the only im.msof pi'tsming 
propel ty, oi liberty, or life iisidf'’ Jlow tbuW Is it of 
too suspicious a lusturu to eftect these giKid ends? It 
would rather seem tluit the reason may, in many isises, be 
trac«‘d to the inconHiderate k^isLitiun of early ages, 
which made the diwibility to testify a part of Uio penalty 
for the offence, intended to affect the olKaider ahme, with- 
out considering the extensive oporaliou it might have on 
the interests of others; for wo find the same clause 
introduced into miMlcm statutes*, adding, after other pen- 
alties, “and shall ho incapable of tistilymg in any court 
of justice.” But whatever ho its origin, there is no good 
argument for its continuanco, I f i here arc some oc(•^l^ious 
on which we may choose our own witiiessis, there are 
many others, and quite as inaportaui, on which tliis k 
regulated hy chance. If the only and casual witness of 
a transaction, on which fortune m.iy depend, hap|»ciis io 
have hcen convicted in this, or oven in a tbroign (&), 
country of an infamous crime — ^no matter what time has 
^psed, or what the dharacior of the witness may he— he is 
incompetent. No matter whether his testimony is cor- 
roborated by dwcumstances so as to render it evidently 
tafu% or whether it is enforced by bd.iig clearly coutmry to 
his inter££tt, nothing can render it £lt to he heard ; truth 


(fi) gtpjrlaa. 714, dtea Gdb. L. E. m g Bnlst. 184, Br. 1>. 4, a 10. 
b- 4) It. $ BlAdtsiotte giTBS oaa of ikise fiaoiM reasons, too fr«- 
feuniin, oKOjalktt week, in auppost of ib« ooaunon Im «ao8, 
M “1je<»Kde tlio oond^ted of «tn ktoona crime not bava 
a not be jowfitiaft to evi^loaoe to a joxy, 

1 * 3 ^ 1 % 
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itself — evident, uncontradicted, and incontrovertible trutb. 
— ^must not be received from lips that have once been 
polluted by falsehood, if that falsehood have received the 
condemnation of law; for, unless sentence have been 
passed, an hundred falsehoods, proclaimed in the market- 
place every day of the witness’s life, will not disqualify 
him. But, even in the cases where the witness is selected, 
there is no security; his previous conviction may be 
unknown, or a subsequent judgment may incapacitate ; 
and cases are not wanting where testaments, regularly 
executed in the presence of the requisite number of 
witnesses, have been set aside (a), and the will of the 
testator disregarded, because one of those witnesses had, 
either previously or subsequently, been convicted of a 
crime, the chief punishment for which has thus fallen on 
the innocent. Even life itself may fall a sacrifice, the life 
of the innocent, by an ignominious death, to an adherence 
to this rule, and that by no violent supposition of circum- 
stances. A homicide has been committed which, accord- 
ing to appearances, would be murder, but which feiots, 
known only to the convicted witness, prove to have been 
a justifiable act ; but that witness cannot be heard. Thus 
fortune, liberty, life itself, are sacrificed to the maintenance 
of a rule which is absurdly invoked as their support. 

5. Thus far the exclusion of the witness has been con- 
sidered only as it may affect others. But consider the 
more probable operation it may have on the witness, and 
through him on the public peace. In the long list of 
offences against person or property, how many are there 
to the conviction for which the tetimony of the party 
injured is indispensable ? All these may be committed 
with impunity against a person disqualified by this rule 
from giving testimony, and thus a short imprisonment^ 
which the law may have affixed as a sufficient punishment 
for the crime, is changed into an outiawiy of the most 
rigorous kind, by which the party is put completely out of 
the protection of the law, and subjected to depredation on 


{a) Maekffloder v. Maoke&der, BilQ. 28» Cb). IL Jif £v. 208. 
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property, to insnlfB, to personal injury, and, if a female, to 
the most hrutal violence wUhoul the hf>po of redress. 

Here Rg;ain, as in the cuie of interest, wo find by our 
present law, exceptions introduced, fitundod on reasons 
which apply with etpul force to the rulo. By statute, in 
England, a conviction for petit larcony sliall not disable 
the witness; by the couxt it h.is been <le<n<l(d, that 
the affidavit of a person xncapaeitatid as a witness by con- 
viction for peijury shall be received as otidence, in defence 
of a charge brought agsunst him; the judge. Holt, making 
this natural relloetion—** because he Inis Usm convicted of 
perjury, must ho, therefore, suffer all iujunes and have no 
way to help himself?” Tot it never iwcniTerl to the 
learned judge, that this oftect which he agreed to give to 
the convict^ defondant's affidavit, for a purjujse which 
concerned himself, and whore, of ccnnsit*, the two objec- 
tions of interest and infamy were coinl»ii«>d, ought to 
he extended to tho case where the intenst or the life 


of a third person wchto in jeopanly, and where the con- 
victed witne^ had. no interest to disguise tho truth. 
Stall less did It occur to him that tho very wowls of his 
decision would permit tho convicted person to make a 
complaint for an injury done to himsoif, or to support 
the prosecution hy his oath, the only testimony, perhaps, 
in existence ; for it is only in the caao of an affidavit to be 


used on an inmdental question, that tho exception is made : 

case which, ef all oihers, ought not to have boon made 
an exertion; that of affidavit, made with doliberation, 
in secret^ and attended by no opportunity for cro®- 
exaaaanaiaon. therefore, we have the strongest case in 
of the rule made an exception to it ; and the rule 
to those only where there is the least dar^ 
<ii the testimony. 




3Cem we have 
ihe esfu r* 
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For what reason, if the general rule of exclusion he a 
good one, should the exception be made ? Necessity 1 
What necessity ? The necessity of convicting the accused 
by false testimony ; for it is on the supposition that it will 
be false that you exclude it in other cases. If the 
evidence be too suspicious to be heard to preserve fortune, 
liberty, or life, can it be pretended that there is a necessity 
for using it for depriving one of these blessings 1 

The uncertainty of the rule has been hinted at, as one 
of the reasons for abolishing it. To what offences shall it 
? Particular circumstances, enumerated in different 
books, all agree that felony is one of them. This com- 
prehensive and ill-defined term embraces so many acts, 
each employing a different degree of depravity, from 
treason down to petit larceny, that it cannot weE be con- 
ceived that all suppose the want of veradty in those who 
are guilty of them, more especially of a general disposi- 
tion to utter falsehood or conceal the truth, without any 
special motive. To preserve the rule, therefore, with any 
appearance of consistency, it must be modified : a line 
must be drawn between such offences as suppose a par- 
ticular prononess to falsehood, and those which evince only 
other species of depravity. To have taken the losing side 
in a political struggle and have incurred the crime of 
treason, certainly does not create a presumption of the 
disposition to peijury; and perjury without motive, for 
the purpose of depriving an innocent stranger of his 
fortune or his life, or for the destruction of his reputation. 
We must distinguish : and when we come to analyse 
the different offences, in order to discover in which of them 
lies this latent disposition to mendacity, we shall find it in 
none, and we shall come to the conclusion at which I have 
aarived-— -that the exclusion, in this case, also, ought to be 
abolished, 

6. One mcare ground of exclusion remains to be dis- 
cussed ! that arising from religious opinion. The doctrine 
on Ihis subject, after having gone ihrough several changes, 
is settled, as fer as any th^ depending on judicial deci- 
sions can be Siriitiled, into tto that a disbdief in a 
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fufcuro state of rt'W.utK .awl jmui'»hmcutN is ilio only cau'so 
of ivlif^iotis cx( lusiuii. ft is uitcuii tli.it this state of the 
loiud dustioys one of the saiietioiw for the tliiiMoy of the 
oath ; hut tliat it is fompi-us.itnl hy tho a(i<htion,il weight 
Mhk'h may reasonably Ik* suppoM »l to bo g'uou to one of 
the othua, the moral, hi^noiviry, or ]« nul a.uicium, just as 
the piiviition of ouu htme <ui<ls an la.u^ and saisibility to 
the oth(*rs. Tiie man mIio is so unhrttunate as not to 
believe in a future state, will bo oonwiouH of the dis- 
advantj^ attending this dislMdkf upon his reputation, 
and will onduavoor, by a more wrupulous attention to his 
conduct and convoisation, to show that his want of faith 
does not derogate from his respi'ctability. Hut, without 
having recourse to this supposition, of an iiMToased force 
in the other sanctions from the suppression of one, ought 
we to believe that tiio man who doubts whether he will 
he punished in a future hlaio for false tt‘stimony given in 
this, will, thoroforo, feel himself bound by no obligation to 
tell the truth ; or, to state the position more tiuly, will, on 
that account, be more inclracd to falsehood than to truth? 


May he not dread the reproaches of hk coiiHcienco in this 
life ? May not a moral sense show him the utility and 
beauty of tiuth? May not a senso of honour make him 
disdain the idea of falsehood? May not tho fear of 
infemy or of punishment deter him ? No, say tho inexor- 
able exefasionaste j we must hare every security for the tratii 
oftheteiitiinony, or we dare not trust ouraobos with hearing 
it ; or rather, we must have this, and wo will dispense with 
all the other, A man of profligate character, who laughs at 
all moral duties; a dashonouied and notorious liar, who has 


ftp pegarii fear reputation; a witaiw who r^ides out of tho 


ifOary^andj thppefere has ftp fears for tho oonse- 
wl toily ha heard; hot the man pf honour, 

of the teanporid eonse* 
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arise either from reasoning on probabilities, or from a con- 
viction of the truth of revealed religion. Some minds 
may be so framed as not to yield to the evidence vrhich 
most of us t h i nk sufficient on these points ; but surely an 
inability to draw a just conclusion from abstract proposi- 
tions, does not imply such a degradation of moral principle 
as would render it more probable that, without motive, 
he would prefer falsehood to truth. The religious sanction 
is the only one which, by this reasoning, will secure the 
truth. But yet, you will believe a quaker, who rejects 
even the form of the oath ; yet you will m a thousand 
instances, as in custom-house declarations, put no faith in the 
oath, which is unaccompanied by the other sanctions, and 
because little dishonour is attached to their breach, and 
punishment rarely follows their violation. If the truth 
could be demonstrated, it would appear that the fear of 
the consequences in a friture state is not half so operative, 
taken by itself, as the fear of dishonour and punishment 
here. Therefore, in itself, this disbelief does not destroy 
the credibility of the witness. On the contraiy, from the 
mode in which alone it can be proved, it must add to his 
credit. To avow this disbelief requires some couraga The 
atheist is a character not favoured in sodety. A re- 
pugnance to utter a falsehood, for the most part, would 
be the motive for making the avowal ; yet, the moment 
he has given this evidence of his regard to truth, he is 
declared unworthy of belief. If, being an unbeliever, 
he answers ffilsely that he believes, he is a good witness. 
If he answers truly on this point, the presumption is, that 
he will answer imtruly to every other question that may 
be put to him ; for, remember, that whatever proof you 
may have to convict him of disbelief, it must all end in 
that to be derived from his own examination. What 
he toay have said or written yesterday is no proof of his 
bdief to-day. It is the actual state of mind at the time 
of exahnnation that must be inquired into, and if he be- 
lieves then, he ia a good witness j and this state of mind 
can only he knovm from Jnmsdf. 

In iteelf, then, the exdudan is absurd. In its- con- 
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j>t fjiUonits it is iniiiu tlum a«y v^e have re'^iewed. 

Not only IS the uuIhIk vt r, in fouiiuou \sith the* ^\lt^ess 
urtiMfttd of tiiiii**, put outi>f Ihi pn*{( itiou of till* law, £U> 
to all tupuK s to bHpi iMUioi piopi ll^ that u (juiu his own 
e\(ulom.c to punish oi upK-s, not onh in f )in i ast , ai,ni that, 
IS the paity uitith d to las < \ idem t tlt'pii\uJ oi it, when it 
may he nectssuy for tin juotiftion of Iin jeopuiy orhn, 
life; but in this taso every kmd tjf outiaoi mayhetoiu- 
luittfd, not only upon the poison who wants tlu* in‘( ossary 
faith, hut in. the presun< o of oth< is of tin* same dost ription 
There iy no more risk than if it wt*r<* coninattod htdoiosio 
many {statues. All those who. krwiwing the olh lulni’s guilt, 
might wish to avoid giving ttstiinouy against hmi, but ere 
unwilling to expose tlu insulvos to the punishiiunt of per- 
jurers by false ti stiiuouy, haw the runly n» .ais of avonliug 
the oxamimitjou ~an avowal of uuIk In f m all that is 
necemry. If it he f.ilsi , Ihorc eiiri Iw no deti ction or 
punishment, for as it is a matter of beltef only, no one can 
contradict tliis asseitbn. 

There is anotlior view in which the impiiry into religious 
belief, which must precede the exclusion, appeals highly 
teprehensihlo. AU kinds of religion aie, by our kvvh and 
eonstitation, put on a perfect equality, lie who helioves, 
he who doubts, and he who di&boHovos, have the same 


civil i%hia Every speculation, as to the cxistouco or 
non-existence of a future stoto, of tho prokibility or 
dumtilon of rewards as punishments wo may expect there, 
all the infinite modifications from more conjecture to per- 
fect faith, are ail so many specie of reKgioos tenets. No 


on© sect has a light to say to another, mine is the true 
donJfe^, and therefore I am entitled to temporal advan- 
of "Whieh you ought to be derived. But the right 
w ti^ajdng: at a witnm against one who has commit 
jfc oi^e affeeths| tiie piirty and temporal r^htj 

hj depiAYe Mm a wtmiof unj^aanity M fitith in 

^ M tim is to derive 

^ II a 
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aa witnesses, are abolished by the code, except in the 
instance of persons insane, and the analogous one of 
infants whose minds are not sufficiently developed to give 
infoimation on the subject inquired of But in these cases 
modifications of the piesent law are introduced, which 
requiie the attention of the general assembly. 

As the law now stands, the court decides on the fact 
which is to cause the exclusion of the witness; and, 
although the jury may be quite convinced of the sanity, or 
maturity of judgment of the witness, he cannot be hoaid, 
if the court behoves him either to have lost, or not yet to 
have acqmred, the intellectual powers necessary to distin- 
guish and relate the truth. By this code the determina- 
tion of these questions is vested in those who are to 
determine the principal question ; they aie to examine the 
persons said to bo insane, and, if they think it necessary, 
other witnesses. They are also to examine the infant, and 
to determine, not by the usual inquiry, whether he under- 
stands the nature of an oath, but, by questions which 
may satisfy them, whether his faculties are sufficiently 
developed to receive correct impressions of the fact relative 
to which he is ititerrogated, to relate those impressions 
correcth/, and to feel the obligation of doing it truly.*’ 
These are the only cases of total exclusion. Those who, 
under certain circumstances, cannot testify, are slaves, in 
cases affecting free persons ; counsellors and attorneys, in 
the cases before mentioned; priests of the Catholic re- 
hgion, in cas^ of religious confession ; and parties to the 
suit, under the modifications contained in the code, and 
hereinbefore fully explained. 

The constitution also creates another partial exclusion, 
or rather privilege, which a witness has of refusing to give 
his testimony, whenever the answer to a question put to 
ham ■will make h i m liable to prosecution for a crime. It 
is that the words of the constitution only extend 
th^ privilege to ormincU prosemtiom and to the acomed; 
but the incongruity of forcing a witness to do fliat which 
the accused was protected against, seemed to call for the 
provirion contain^ in the code, '^hioh, hmvdv'eav modifies 
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tlie rule, as now uiulorstood, so as tu rchtricfc the objection 
to such answers only as would furnish evidoiico against 
the witness on a prosecution ftjr a caxiin. 

To appreciate properly the reduction of the exclusionary 
rules to this narrow compass, we imisi not only consider 
the advantages it will have in the investigation of truth 
on the triid, which, it is hoped, have been sulRciently 
domoirstratcd; but we mtist also consider the olfuct it will 
have in simplifying the law, rendering a recourse to it loss 
expensive, ^ving it certainty and stability, and diminish- 
ing the number of suits. That these eonsofpiences must 
necessarily follow, will bo ajiparent to the most hasty 
observer. Whoever has opened one of the English 
treatises on evidence j whoever has looked over the index 
to a volume of reports, or into any of the abridgments, 
and examined iti contents on tliafc subject, will have scon 
how largo a proportion is occupied with cases in which the 
competency of witnesses is discuasod j not only for causes 
whi^ would disqualify generally, but for those which 
make them incompotont to particular pointe, or in |)arti- 
culaar suits. Most of iho arguments depending on nice, and 
often fancaM, distinctions, and tho decisions dou}>tod, 


or confirmed, or overruled, according to tho judgment or 
caprices of a succeeding judge, and somotimoH, we may 
venture to say, according to Hs respect for, or jealousy of, 
his predee®®or (a). But when the rule is abolished, all 
the exceptions go with it, and tiie simplicity which we 
have claimed for the new system is apparent. 1 Is certainty 
and stability are derived from the same source. When 
the law is simple and. precise, the courts can make no ex- 
ceptions, as they did when they themsdv® legidated on 
thewbject,* and from those exceptions saw all tho on* 


lility of tho law of evidence. I need 


scascdly add a word to prove another of the dbaojaefeeristios 
1 have a^bed to« this change in the lawj that a re- 
^ to ^ would |ie iad^with less escpei^e j for a few 
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be sought (and frequently ■without any certainty of success) 
in many volumes, and numerous decisions : its probable 
effect in diminishing the number of suits, has been already, 
and it is hoped successfully, discussed. 

Having determined the few cases in which persons are 
actually or partially excluded from appearing as witnesses, 
the code next regulates the manner in which they are to be 
examined ; and here the entrance into a boundless field of 
debatable ground is prevented by a provision, that, with 
the exceptions contained in the articles that have already 
been examined, and the single additional one in relation to 
leading questions, every interrogatory, pertinent to the 
issue, may be put, and must be answered. Ho ihore 
debates as to what is proper evidence in one ca’use and 
what in another. The simple inquiry is, ■will the answer 
to the question elucidate the fact in dispute ? No rules 
are given on this point, because none can be framed that 
would direct the judge through the infinite variety of cir- 
cumstances in which they must be applied. Whether the 
question proposed, therefore, is pertinent to the issue or 
not, is of necessity left in every case to the discretion of 
the judge. 

Leading questions, or those which suggest facts to the 
■witnesses, are forbidden ; but what shall be deemed such 
is again, of necessity, left to fhe decision of the court, but 
■with a general direction not to prevent suggestions neces- 
sary to recall facts to the memory of the witness when the 
transaction is remote ; when, from its nature, it was not 
likely to have made a strong impression on the mind of 
the ■witness ; or when, from age, indisposition, timidity, or 
other cause, his mind is weakened or disturbed. 

The witn^ is also permitted to refredi his memory by 
written notes made by himself, or another by his direction, 
and in all cases, when his testimony relates to accotmts or 
calculations, he is permitted to refer to the papers or bookE 
containing ■them. 

He is put under the protection of ■the oonil 
to guard against harsh language, or what is ^ed brow 
beating; and provision ifi made for ^ving him time fir 
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reflection when necessaiy, and for rectifying errors in Iris 
tastimony. 

Ho who allcgef. a fact jiulici ally, must, if it ho litigated, 
prove it; hat if, in the sanio inauncr confo'.'iud, no proof 
need he adduced. Tf iicitliei* f<tnf<s^c<l nor denied 
judicially, it miwtho jiroved ; tlio oath of the party alleg- 
ing, in this case, forming presuiuj)ti\ o proof. 

The iirle requiring that the bust oruldiee of the finst 
alleged shall, in all ea'scs, ho produced, is niodified and 
restricted to the following c.isos : 

1. "When a pofaiiaYo law has di'dared, that to give 
validity to any sjiecies of eontr.ict, it shall he maile in 
writing, then no other prriof shall lie a<iiuitt«*d; unless it 
he proved, that the writing was made, but has been casually 
lost or doatroyed, or, without the fault of the party, placed 
without his reach. 


2. When scriptory evidonoo of the f.icts has hoen made, 
and was in the possession of the party ; unlchs it has boon 
lost or placed out of his reach, in the manner above stated. 

3. When positive law has declared certain evidence 
necessary for the proof of the fecia do.signated in the law. 

4. When the fact which is alleged, if true, must have 
appeared by an authentic act 

In all other cases where evidence shall bo produced, 
which the judge or jury shall deem inferior to other evi- 
dence which is not produced, it shall, if legal evidence, be 
hesid, and the nonproduction of the other shall operate as 


^^reson^ve ©vidaia:^ to have the weight it may deserve, 
according to the oixotunsfcanc® of iiie case, against the 
party lading to produce it. 

lieseprovidous were deemed necessary to avoid much 
and perplexed investigation as to the relative 
of evid^ce, which fioquently causes great 
in ihe of t^iamony, and always much 

' dl^ hi ■&e^jrguinenh ’the irst of them was 
^ ''fw to. prevent liheiria«® that sm 
intefes tsdSn a? exp«w«©d in 

atfflae ^ fho Stotote of 
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civil and oLhor codes of law: &ometiines onfoixing ilie 
wiitten law according to its terms ; at others, creating 
exceptions, which weaken, if they do not destroy, its 
efficacy Whether the Civil Code itself ought not to 
contain some exceptions to the strictness of this rule, arrd 
whether, while it declares, in general termis, that the 
ornhsion of formalities shall vacate the act, it should not 
still provide for tire cases where it was not in the power 
of the party to comply with them, are questions worth 
corrsidering when the revision of that code shall again 
come before the legislature. In the meantime its will, 
clearly expressed, must he obeyed. It is better that 
individuals should suffer from the operation of a law 
acknowledged to be had, than that the remedy should he 
applied by unconstitutional means. The one is a partial, 
the other a general and fundamental evrl 

The second modification of the rule provides for cases 
in which the parties have made evidence of their inten- 
tions, arrd reduced the same to writing ; in which case 
testimonial evidence cannot be produced without proving 
the loss of the writing. In this the preserrt law rs irot 
changed. 

The two other cases need no explanation. 

Another rule of evidence productive of much uncer- 
tainty of decision, is that which declares “that parol 
evidence shall not be admitted against or beyond what is 
contained in a written act, nor of what may have beeir 
said before or at the time of making it.” To this, impor- 
tant qualifications are added by the system now proposed. 
It is confined in its operation exclusively to writmgs 
containing obligations or donations, and to testamentary 
dispositions. These, it is supposed, will comprehend all 
the cases in which the parties may be supposed to have 
expressed ajl they intended on the subject matter on 
which they wrote. Error, fraud, violence, ihreafri, or any 
other drouffistance that, by the provisions of the Gitil 
Code, would avoid or mo^y a written oonfraoi .evi- 
dently ought to be proyed by eVi^enoe. 

Although no party, except in the d^^^Wted cdses, shall 
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be permitted to qualify, by testimonuTl evidence, that which 
he has deliberately comniittod to -writing, yet, us his will 
constituted the obligation of which the writing is only 
the evidence, the opposite party may resort to. that 
higher evidence of will which resides in the niiiid of the 
other, by calling on him to declaro, on oath, what was 
his true meaning. Circumstances are pointed out which 
are uecessaiy to be considered, whenever, for the purpose 
of , defeating a contract, an allegation is made of error, 
fmad, -violehoe, or threats ; but the oftect they are to have 
' to th§ discretion of the judges of the tact, 

'the sanction of an oath, or an equivalent affirmation, 
is required for the reception of testimonial evidence, fmin 
which it follows that one witness, who is luuiseif under 
; that .s^otioh, ought not to state what nuotlicr had said 
who was under ho hueh obligation to tell the truth, and 
. whose be tested by cross-examination, or 

; thq other means of discovering ii But there are noecs'r 
'^aty^ex^ptiohs to thi8 .kile,' and has not left 

; th be asdertain^ They are 


imay. declare what; party to the suit, liis 
a|^ute, ,qr piheit persons who could have- bound hihi by 

under whom such - party olaiuis, 
is reqmred ■ -by .the- opposite,. 

"the ’.matter '.ih' 
.-pne' ^ -to the , 
■■'tie ::oth(ar.r as,;' a 
what' :he 
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taken. Wken tlie declarations of a party, or a witness, 
under the first or second of the exceptions before men- 
tioned, are given in evidence, any thing said by another 
person, which is necessary to contradict or explain what 
was said by such party or witness, may be given in 
evidence. As proof of the hand-writing of a witness, 
who is dead or absent, may, in certain cases, be admitted 
as a presumption that he would not have signed if he 
could not prove the execution ; so any material declara- 
tion of such witness, to rebut this presumption, may be^ 
related. In cases not depending on scripWy evidence, 
a party is permitted by the code to give evidence of what 
he himself said or did at the time of the transaction in 
I'elation to the matter in litigation, in order to e;^plain 
his intentions ; but in this, as in other cases, he may be 
examined on the trial by the adverse party. iEhere is a 
species of evidence, that is only acquired by information 
from others; it is that usually called a fact of public 
notoriety,— such .as pedigree, and other facts of the same 
nature. These are enumerated in the code, and the proof 
of them allowed. 

A short section declares that the rules for receiving- 
the oral declarations of a witness apply to their exe^- 
iration on intevpogatories; and dheot, that; whenever thO 
• deposition of a witness is taken in writing, the quesldon 
as well as the answer shall be written^ and the answer 


recorded as given. - 0 , , . / ‘ 

, , This finishes all the provisions of the code in relaiaon 
:'to l^etihibnial.e’Wdence;.- 

v..^h 0 -'mexf ;bead. ;is;.; ihat:', ;of X^^;ptpryj nyid'enceX^^^^ 
;;indl^^X^l\';k^d^^ 'of,' :^iten: ;;j^bp|Xei:csi^',ihi 3 rksaj^;;- 
';,3@^|il^';;;c^,^w^tneS8eB',^wh^m;,^^e&^,''eyip^,ehip4^'is'i■x^ 
^iaP5ebBT,','.hayn3:g 

. 
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ta^k, wlxtn addrcssuii* tiio k 41 -latino nf a bfeite in wliicli 
thn^e advantagoh havo ]»eea wi w iM‘ly ’-ooiirod 1>y Ituvq 
(liveoting its uiupioyiiiout in so in my insttiuos, uiid 
under sucli a ■vuiicty of sauctioasu-.ia thi'-. ( >f uriihio-, 
•which may boconio nutter tif t\ul< mo, souio puipoit to 
ovpro&s the will ut those by whom lliov aio mado , othms 
aio onlydeclamtiousof tin ts Oftlu ihsl kind an thf)SO 
which arc called the (uts of the jiaitich whose will they 
purjiort to doclaro. Of the Saetond uio the.ittestatious of 
. public officers, dcclaratoiy that curtain of the acts wore 
really made by those paities; and also, the wnitteu 
depositions of witnesses. Withtho last, the depositions, 
wo have nothing, as has been said, to do in this ilivision. 
The mode of taking thorn, and their edeet, and the 
persons by whom, they may bo made, are pointetl out in 
the Code of Procedure, and 111 the fonner part of tills 
report. The other kinds of wiiptory ovidonee, properly 
so called, are divided by tlie eodo into two kinds, autlien- 
ticated and unautbentioatod. 

I. Authenticated acts are defined to bo ** «neh instru- 
ments in writing as arc attested by a public officer, legally 
authorized for that purpose, in the fmiu prescribed by 
law,” It will readily be been that the ovidoucf* here is 
of two kinds. The expression of the will of the party, as 
contained in tho act, and the declaration of the nttostiug 
officer, that such writing does contain the will of tlte 
party, and to avoid any miBunder&tandlng of the efiect 
of such evidence, the code provides, that ilbhall bo proof 
only of thatwhkh is specially attested by tlic officer to 
have been done in his presence, and nothing more, and 
exemplifies i-bs intent by some of the most common eases 


ijR 'Wioh this species of evidence is produced. A bill 
attested by the signatures of the president of the senate, 
of -the sp&skm of tl^e bouse of ropresontativ^, and of tho 
1 , ^^03. ^ but tbe ifignatures prove 

lu. I0 tbig*' m ifcd hao been 

-(bo hao boea 
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rewaxd for apprehending a person accused of murder, is 
authentic evidence that such proclamation uras issued on 
the day it hears date, that complaints were made to 
him of the commission of the o&ence, the flight of the 
defendant, or any other fact vrhich he certifies to have 
been done in his presence ; but it is not evidence that 
the crime was actually committed, or that the party fled. 

The code divides authentic acts into four kinds • legis- 
lative acts ; records of couits ; recoids of the different 
executive governments, made in the legal administration 
of its different departments, which are declared to be 
authentic acts ; and written instruments, made in the 
presence of, and attested by, such public officer as is for 
that purpose commissioned according to law, and purport- 
ing to testify what is said, done, or contracted by those 
whose acts they are. 

1. A section directs the manner in which legislative 
acts are to be proved. In this the present law is not 
changed, as now the production of the onginal of an 
attested copy, or of the statutes printed by the state 
printer, are considered good evidence. The provision that 
an error in either of the kinds of copy may be alleged, 
and proved by collating them with the original, is also, 1 
apprehend, the law at this time; hut it was thought 
advisable to insert it in terms. The mode of proof of 
public and of private acts, is declared to be the same. 
The court is directed, eai officio, to take notice of puhhc acts 
and to carry them into effect, whether pleaded or not ; 
but the party relying on a private act for the support of 
a light, or the privilege of an exemption, must allege and 
prove it. 

Private legislative acts are those which concem desig- 
nated individuals only. All others are public acts. All 
acts of incorporation, made for regulating the police or 
local government of any part of the state; foi the 
establMiment of the banks ; for authorising the imposi- 
tion of a toll, of tonnage, wharfage m other dnty ; for the 
establishment of ho^tals, or ol^sr of charity, 

or the promotion of rel^cin, ledncaMon, or science, are 
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Specially declared to bo public, and all otlu-r incorpora- 
tions to be jn-ivato arts. fJut it is provided, that this 
enumeration is intended solely for tLu purper^es of this 
title in the code, and does ix<*i afteet tin* nuturo or defini- 
tion of corporations (stablKhi-d by law, 

2, Judicial records, are, in a w etioii undu’ that titb*, 
defined, and tlic mode of auditiitieatiuo’ ilioiu in tbo 
several casus of thoir Ijuiiio those of a court in this state, 
in another state, or in a foreij^ii cunntjy. A new jwo- 
vision is introduced to guard uj^ainst wirpriM' ami ft and. 
It directs that whenever iho ci'rtitSed copy of a fomgti 
judgment is intended to be prmlueud us ovidoiieo, it 
must bo filed a spocitiod time lu'fore the trial, and notice 
given to tlio oppohitig paiiy ; and if hu shall tdiji et to the 
introduction of such copy, tho jKijty iidrodueing it must 
Itavo it collated with tho original ami jirovud, either by a 
witness or on commission ; and that if tho copy tiled 
shall be thus proved to have been a tiue xme, the addi- 
tional expense sliall bo bomo by tho objecting party. 
The efieot of judgments, in otlior siuti's of tlie union, or 
in foreign countries, as evidence, is declarexl to i«' tlie 
same an is directed in tlie code, in tho chapter on Uos ju- 
dicata, in relation to judgments iu this state. Bui it is 
specially provided tliat no judgment rendered in a suit, 
commenced by a proceeding in rom, whetlier by attach- 
ment or otherwise, shall have any eftect of tho res jiidicsita, 
except So far as respects the thing seized, uiilef« the 
paarty have appeared either in person or by attorney awl 
defended the suit. 


To avoid the enormous expenses attending the intro- 
diictApa of proceedings in Admiralty, when necessary a*s 
evidence, it is provided, that whenever the object is to 
pro''^ a (Mmdemnahon in a foreign court of Admiralty, no 
. owt peH hut fhe lihed and the condemna- 




’HIE 00DJ5 OF EVIDENCE. 


IS? 

a de&ideraium in oui’ pre&ent law. It gives an enume* 
ration of the ads of the executive government 'which arc 
to have the foi-ce of authentic evidence, and the mode of 
their autlientication. This needs no elucidation. A re- 
ference to the section itself is all that is necessary, botli 
for its pui-port and for the reasons of the different provi- 
sions it contains. It may be proper, however, to remark, 
that while special laws provided for giving the force of 
authentic acts to the records of couits and notaiial 
proceedings, the equally important documents of an exe- 
cutive nature were left for their authenticity to the 
discretion of the comds ; which admitted or rejected thorn 
and gave what degree of force to them that theii* judg- 
ment directed, without any fixed rules, which, for the 
first time, are established by the proposed code. 

4. Notarial acts, and the various provisions necessaiy 
to establish their validity, provide against their abuse, 
designate -their effects, and point out the cises in whicli 
they may be declared void, are necessarily a most im- 
portant subject in the Code of Evidence. Forming, as 
they do hy our law, the principal means by which sales, 
contracts, donations, testaments and declaratory disposi- 
tions, in all their various forms, are to be wituessedj 
every provision in relation to thorn ought to he generally 
and minutely known ; and for that purpose should bo 
clearly and particularly expressed. Tins it has been the 
endeavour of the reporter to do in the -three subsequent 
sections of this chapter. 

The first of them describes the nature and prescribes 
the requisites of a notarial act, in which there is little to 
claim particular attention, as the provisions are chiefly 
those contained in different laws and decisions on the 
same subject, collected in one view, and enforced hy 
precise enactment, which a reference to -the section -will 
fully explain without comment. 

The same observation, in substance, may be made on 
the sulgect of the next section, which treats of the eflect 
of notarial acts, in relation to those parties to 

them ; and in the few case? in which bear upon 
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the rights of others, the and nn Iho suh- 

ject arc einhodicd aixl vodnred to shiu’t' .uk!, it is iKijiod, 
deal’ precepts, which aio ilhi^^haiotl l>y (vuiipk-*, and 
some new pi'ovisions aio iuUoducid uhieii mpuio no 
explain tion. 

“For what eaU‘'Os ai«l in wliati niamuj iiunuuil acts 
may be dcciaiod not aiitlieiitic,’ i-. the title of ilu last 
section relating to this iimtler. The silence cd‘ fuu pro- 
sent law on this hnportaut tojue, required tin* gicatust 
care in the reduction (n) of Ihk p<iit id* the imxU*, und 
imposes tho nccoshity of ,s«>inu elucidation''. 

The distinguishing dumictensli<* of a nut.uial act, that 
it k authentic evidence, in tdher words, that it is conciu- 
sive evidence, against those %vho urc pnrtiis to it, 
rendered it necessary that many fonanlitics should he 
required in parsing it to secure the parlies, as well as the 
public, from inqwsition. Tht st* are minutely dirocted in 
a section which ha#» alreiuly boon nft m d to, Xo oiticev 
at all attentive to hie duty, no ])Hrty not « ntindy negli 
gent of his interest, can mistake them, Wluu they sue 
not attended to, a presumption will nutuudiy arise that 
they have boon omitted for some siiiistor t ud, .iiitl the 
natural corrective would ho puuisluuont. '{'his, as regauls 
the officer, Iia« been jirovidod for hy tlie C/ode of (jrimes 
and Punishmente, in the sliapo of a porsoinU penalty. 
As respects tho parties, tho roinody is not so dear, 'i’o 
inflict a pmnshment on both would bo clearly nujnst. for 
Otis must be the party injured. To inflict it on <*Uhcr 
would, in many cases, hare the same character, 'flic 
party really consenting to the omission, may be the one 
Sjgnred. by the n^lect j while tiio otlier, naturally eare- 
of what it was the peculiar infcereat of the one with 
- he omSbHWffeed to observe, would overlook the 
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omission of formalities, by tbe neglect of which he coaid 
only gain. To illustrate my meaning by an example. A 
sale is made befoi’e a notary, who docs not call on the 
witnesses required by law to sign the act. The notaiyis 
justly punishable for a neglect of official duty; but a 
personal penalty on either the purchaser or seller, would 
bo unjust ; on the purchaser, becaixse he is the loser by 
bis defect of title ; on the seller, because, having received 
his consideration, he would leave the examination of the 
conveyance to the purchaser, contenting lumself with the 
jierusal of the act, to see that he conveyed what ho had 
a right to convey. As to the parties themselves, some 
other provision was necessary to excite their attention to 
the observance of forms, rendered necessary by the 
genein,! policy of the law. The means for enforcing fcho 
provisions of the law, which first present themselves, are 
those which operate on the act itself. The contract de- 
pends on the consent alone of the parties ; the means of 
enforcing it on the legislative will. To this there is no 
injustice in annexing conditions. “ I will provide,” says 
the law^givor, “ an officer who shall drau your contracts, 
who shall give them legal forms and put you on your 
guard against imposition, who shall record and preserve 
them, who shall furnish you with copies when you want 
thorn, which copies shall have all the force of oiiginals ; 
but it is on condition that the plain rules which 1 pro- 
scribe, to guard against fraud, error and confusion, shall 
bo strictly observed. It is your interest as well as your 
duty, if your intentions are correct, to observe these rules 
ou your parts, and to see that they are observed by those 
with whom you deal. If you do not, the condition is 
broken, and you lose the advantages you would have had 
by observing them. I will punish my officer when he 
wilfully or negligently omite to perform his duty : but 
unless there is evidence of fraud against you, the only 
penalty you incur is tho loss of that character to your 
contract which the observance of the rules would have 
attached to it, Prove youp contract in SJay other way, if 
it be a 1^1 one, my laws do not affect them. I vriH 
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cvpu allow you Id iDitf-ulor tin' a'".i*nt i^ivon io if l»,v 
signat^WH as hindmo ; but it caunot bo i'lituret'd a-» uji 
autlicntic ari” Hiu-li lanyu.ifjo m*< ui^ to bo ap|<iD]>iiaic 
to tkc occasion In the mouth of a just b •'isiator, and its 
substance is coniained in tlii'' itiud of ilu' cutlo. A 
notarial acb wantins: any of tlu* enmuemtod form.ditit"', 
may bo used as an instrument umk-r inuato signature, if 
it hare those of the parties ; but it is nol autlusitie. 

The oniisbion of a iieecssfiry' flwmulitv. s\hieh ouifht to 
appear on fcho face of Ibe instrument, ih oiu' of thoso facii 
which tho jn(l<((} is empowered to asceituin by bis own 
inspection, wiUiout other evidence, Other omissions, or 
defects, wliieh would deatn>y tin* autln. ntieity of iho in- 
stronient, may be pi'oved by other evidenee, thu nature 
of which is desijifjmted in ibe code. 

Tlio cases in which notarial acts maybe declared not 
authoufci«‘, tor causes not appaRMife on tlie face of the in- 
strument, are specially onummt<*d. For any of uhieh, 
or for any such defect ai>poaring on the face of the instru- 
ment, aa i« by tliis Boction declared to destroy its force 
as an authentic act, it is provided, that a suit may 1m* 
brought by any one interested, in which suit tlie objection 
to tho act must be pai’tioularly set forth, or thu party 
may rely on such objection as a bai‘ to any suit eoui- 
meneed upon it ; but in every such oa«o, as well as whero 
the suit is brought to have the act destroyed, tlie petition 
cer answer, and Sie causes for considenng it defective, must 
be {Specially stated. Provision is also made for the pro- 
dhetien of the instrument and giving notieo of the ohjec- 
Mcfflfi to it, when it is used &r some collateral point in a 
$ 10 $^ and hi not the foundation either of the suit or of 


ape<ade«the eases in which authentic 

4 ^^^^ nnWto ffhagf bt dWtoyed invalid. Thb, 

Mf-Sswao. of a court, 

hf %totod in ihn 
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repoit, -without felicitating the legislature on oiu* finding 
already established a system so admirably adapted to its 
purpose as that of transfers by notarial acts. "With the 
firmest conviction of its advantages over every other 
intended for the same ends, it would have been difficult, 
if not impossible, -without the expeiience -we have had, 
to have forced the same conviction on the people : and 
the maintenance of the defective system of registration, 
which prevails in all the other states -with more or less 
cf inconvenience attached to each, is a convincing proof 
of the difficulties we should have liad to encounter if wo 
had been under tbe necessity of removing the one of 
these plans to make way for the other. 

II. "Wo come now -to consider scriptoiy e-vidence, of 
less authority than that which is declared to bo au- 
thentic. This inferior evidence is of two kinds; that 
which is attested by the signatiu’e of tlie party whoso 
act it purpoiis to be, and is called an act under private 
signature ; and all other -written evidence not so attested. 

1. The difference between authentic acts and those 
now under consideration, with the reason for their dif- 
ferent weight in the scale of evidence, is explained in 
the code. No writing, it is said, is hi itself evidence of 
the truth of that which it contains : it shows -that certain 
covenants ai'e ivritten, and that certain names have been 
subscribed to them ; but it contains no proof that those 
names were subsciibed, or that those covenants were 
agreed to, by the parties. To give them any validity, 
there must be some extrinsic evidence. This evidence, 
ill authentic acts, is supplied by -tlie credit which the 
law attaches to the certificate of the public officer, and 
to the seal of his office, which the courts are bound, 

&I5 o£hio, to be acquainted with. But to acts imder 
private rignature no such credit is given. The prod-ao^ 
tion of them does not even raise a simple presumption • 
of their -validity. Proof of their execution is required. 
This proof, in ordinary oases, is either tiie iestimony of 
a subscribing -witneg®^ or of on^ yJto faiowe tbe hand* 
■writing of the pWEty. TfaSt ’node introduced anoth^ 
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and innrc fihnpW niodp of t(» 1>c* at tho dk- 
crotion of tli<‘ party-. It dir<**‘K timfc ^\Inii<>v<'r a wnt is 
hrouglifc on an iiistriinu'iit nuulo ni«I( r jtnAfiti' .dtjiiatun', 
the original shall he unnc'Xetl iu tin* p< titmii for tlio 
inspection of the party \riut •'liali he '.nuinxmi'il to at*- 
knowledge or deny the -signature. If it pnrpoit lo ho 
his own, he um.st answer directly to the <pn --tion, luider 
the penalty of having an evasive unsw<>r coinstrued as a 
confesbion. If the bignaturo do not jmrport to 1 h‘ las 
own, but tliat of boino one whose engagement -would 
bind him, and ho is acquainted with the hamlwriting, 
ho must anfj-wcr w’hetlier he knowh or Ixdieves tlie signa- 
ture lo be genuine. If ho in not ue<piainted with the 
handwriting, he inuht say w*. If ackiunvledgod. the 
instrument then becomes an authentic act. Bui e\i 
dence may be received {»f any fact which would sliow 
that, from any csiuse, it ought nut to be enforced. If 
not acknowio^ed, proof must Ik; ma«lo as in ordinal y 
cases. These different cffocis nre particularly m t fortli 
in tho code, as well as tlio circumhtancos under which 
recourse may ho had to proof by cnuijjarihon of haudH, 
and the mode in which such evidence is to he received. 

The perfection with -which tho handw'riting may bo 
imitated has lod to a provision that a comparism of 
hands alone, unsupported by otlicr circiuiihtances, bIihU 
not of itself be suffleioat evidence, where tiio haud- 
-writing is denied. The provisions of this elmptor are 
but a development of the one which has been already 
saffioiently commented upon, that whidi requires the 
qath of ihe party in support of his defence. Few men 
would h&to &Q hardihood to deny their own signatures, 
eteJa wSthont oath, if it -were not for -the pernicious 
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iu&pectioiij and ho innsfc, first by bis answer, and after- 
wards, if required, openly, in the presence of bis fellow- 
citizens and the magistracy of the country, on bis own 
responsibility, make Ms declaration of the truth. Thus, 
mdependently of the gain, on the score of public justice, 
the members of an honourable profession are no longer 
made the instruments of falsehood; and, if any is 
asserted, the risk, the shame, and the odimn is incurred 
and borne by those to whom it properly belongs. 

Another and a very foil chapter relates to copies of 
written instruments as evidence. 

It is enacted that attested copies of authentic acts 
are exceptions to the rule, that transcripts are not to be 
received when the original can be procm’ed. In favour 
of copies of other acts no such exception exkts. The 
different kinds of copies invested with different degrees 
of authenticity, axe pointed out, and a mode is pro- 
vided for giving a certain degree of authenticity to acts 
under private signature, which is new and requires par- 
ticular attention. 

Whenever the holder of an act, under private signa- 
ture, fears the loss of the instrument, or of the evidence 
by wMeh he expects to substantiate it, he may, at Ms 
own expense, present a petition to a court of competent 
jurisdiction, praying that the party who has signed the 
instrument may be summoned to appear at tho office 
of some designated notary, to witness the registiy of 
the act. 

If the party suninroned answer that he denies the 
signature, its authenticity is fried as in common oas^, 
and if found for the plaintiff, the registry of the act 
dhah be decreed with costs. If he confesses the signa- 
ture, or do not answer, the notary, on seeing a certified 
copy of the record, shall proceed to register, the act 
by making a full copy on Ms records. Copies thos 
authenticated, are fidl proof of the signature, bui do not 
entitle the party to prompt execution, as the case 
with authentic acts. are callisd ooptsa but 

cannot be produced without prool tihat the origiaal is lost 
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tir hi jiituif <.f lu - ttiily, st * uuty i' u iiuiivd 

ill? 11114 I ht ,i}tji u iiuv (>1 lit ‘(I'tiuiunt 111 Hit litiiiUul' 
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V.t K uui|f*i jtuv.ih luis tl"*!) mtiu uiu ititl 

ami ii il by Ui‘ < uiiuu of tin j>uti»H, tu'^titinl In 
tin ir ‘'ijruitui* •> m tin* pn tin «l tin n*it ny, ■'U tv lu 
pl4J(lll*>t till* t III* t <*l lit txiiu. 

Kvui uithuul ,1111 jutlii mI tiiiU I lul mtluiut tliotuu- 
m*ut nl* tin Jiiuty siijuiiif* an i<t jun.ih '■’unatine, 

It may !jo ti’austiilicd lu lii' uukI* v by llu* nut «i\ at tlu 
muie-st of till hohlu. i’. imIIkI an hii.rtuul lup.s, 

and ctui seua oul) tli< iuilovvui^ puipu'tti' to Ixniiua 
the fouiidilbn ibi a {«os{‘ii|>thi. Imm ilm timt of 

the ntgiatrj , mUou tLvoiimiuil h pttMlin'til, Init tin* timu 
of ite o3i.oi‘Utioii K in (lisputu, In 'untv th tt (nuuUon up 
to the iimo of h-i rt*i#istry ; afti'i toil .us unintunuptwil 
enjoyment under it, it h.is tho fon t of .in .luthtiitic at t ; 
and, eonneeted with other titcumvl wu» it lunuv pu- 
Bump^ve proof of the e\taution ot liio tnnuiu.d ami of 
its eontenis. 

The originak of ack under private signatuie may olho 
he placed in dopof-it on the records of thi. notary , pi ocwIimI 
hy the declaraiaon of tho dcptisitur, signed hy ll»‘ iwrtiei 
nwiMag the same, and attested by the uotaiy. ^Vttested 
6^p|8i of ffibh act are authentic evident o against all who 
e %ned the wne. 

^ ^ 4^ wolttdibg eectioa of thia chapter dirochi the mode 
fceta under private eignature should l-ie signed 
iMitestsd j deckles that they may be made the evi- 
kinds of obligations or decUratitins, except 
% frpedidly by law doolared to bo made by 
S provadons fes gtmrd against 

%ihtpa#?g, mayfur- 
i^eol<» of 
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tru&fc, &c., and to tliobo ■wlach fxom their natiu’e woie not 
intended to he signed ; of -Dhis kind are entiies in book&, 
family locords of huths, &c. 

‘Watings of the fiist kind are never admitted as diiect 
proof of the disposition of which they would have been 
the evidence, had they been perfected They may be 
presiiinpthe evidence — first, of the intent to make the 
contidct 01 disposition, when such intent is mateiial to 
the issue j and secondly, of the tiuth of any enunciation 
in the writing, or of the knowledge which the paity had 
of such fact. But in no case can such writing be ad- 
mitted at all, unless it be in the hand-wntmg of the party 
against whom it is offered, oi pioved to have been made 
by his direction, or approved by him after it was 
made. 

Writings of the second kind, when made by the party, 
by his direction, or approved by him, may also be ad- 
mitted as presumptive pi oof of that which they enounce. 
But in both cases, the paity may be admitted to state, 
on oath, the circumstances under which such wiitiugs 
were made, and to explaiii then intent 

All the kinds of sciiptoiy evidence we have been con- 
sideiing, are such as wore mado by the paitios against 
whom they are offered, or by their dnoctlou. Of another 
description are those writings, including piintod papers 
and engiavings, which are made by otlieis. These aie . 

Histoncal works to elucidate any public fact that may 
become mateiial in a litigated case. 

Books of art or science — ^wben anything appertaining 
to the branch of learning of W'hich they treat is in 
dispute. 

Maps or plans, to elucidate questions of locality; 
but fhese are subject to restrictions contained in the 
code. 

Accounts stated, or calculations made by^ persons who 
prove thOfla to be correct. 

Nautical or other alnaanao^ whenever material to the 
issue. 

Thw finishes a review df the iiaportwit title of Scrip* 
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Aliicli it wimlil t)t> ju){‘Mi}H 1 !i a' ii* 1 *I> III ti‘l tt‘ , Hid 
ts {H’liiiatK iwt nitlth it < uila-i '’a I'itlnni, wIiMi 
aiitflit siu\K I’l ■'•lid w till 1 HI 1 ■' tt'iv It iiti^id Id Ik* di 

duic’d imallil » xtuiii ill* I! v* > t*i' mIhh uilt ivnliUu' 


would lui\c b'lii j)tiim((nl It mijh urn laiiK in tlia 
hi*a.lo of I \ idd'n'i., tim, luakt " it a ’•tiiiii>H i ti iiipt tlidli to 
fiuud, in tin* diaiM tifldiiti!) Hh ‘ and otlni diKid- 
\atiUg»-> ■'lumld In iduddi h d, aiitl a In a- jiiiiMliii , 
Coimkrarti d 1>) Ii<J-iaiidii Xo t»* hh of i Hu Img thn 
doHU’alile end a|ij»tiU to jadnuM sinh yixid itadl*. as a 
wise sysU-’in of rigMvatitin • and of all thusi '■',st(Ul^ 
U.OUO a[^)peHr oiiual to tlut ftliidi ts in tun* m tliis stdis 
Thy inwisioiis oontaitted iu Un }ir<i{*o i d « odi li lu bttni 
fratoed foi the }mi*})Ohe of briuditiii it tn an r to tlud jh i 
foction to Mhich, liy tidojitiag tho plan lot giadnal iin- 
piovemont iiointod out iu llio hygimtuio of this ajuiit, it 
is dovoutly hoiwd it nuiy answer. 

In no tiiUor utato is any otliei pnnision iiiath' to ouiui- 
tei-act a fraud, which has hwn jinictifei d, mid will lx* 
pfftotnsed, in sjute of all general lawn ugiiiii«t that oflbium. 

ia pseocoBs: a dood Ib fotgod, or fsaudubntly 
altered ; it is proved by a poijared, mistuhou, or ignorant 
■witness, before a magistrate — in soibo stutoH, oven before 
4 magistspat© I’oaiding under another juriisdiction, and 
not aantnable to its laws j this magbtrate allows 
r to ba jwewdsdj it ia ■feeiMuioribed on the record, and 
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committed. Publicity is secured in all cases in which 
the general welfare requires it; secrecy provided for, 
when the public interest will not suffer; permanence and 
security given to the originals of all important papers ; 
and imposition upon the ignorant and iUiterate prevented 
by the scrutinizing supervision of a public and responsible 
officer. 

A short title of one chapter contains all that seemed 
necessary relating to substantive evidence. 

When we reflect that from the veiy definition of 
this kind of evidence it must always be supported by 
testimony, to show the connexion of the object produced 
with the circumstances of the case ; it will be evident, 
that it must be governed by the rules laid down in rela' 
tion to that kind of evidence which serves to introduce 
it. A few illustrations and examples are given in the 
code to give a full understanding of the nature of this 
evidence. The mark on a tree comciding with that stated 
by scriptory or testimonial evidence, in cases pf disputed 
boundary, is substantive evidence of a landmark. The 
number of concentric circles in the wood that has grown 
over the mark, is substantive evidence of the number of 
years that have elapsed since it was made. Yet the mark 
itself is no evidence, unless supported by proof of the 
circumstances under which it was made. 

Having considered all the divisions of evidence in re- 
lation to the source from which it proceeds, we come now 
to consider it in relation to the degree of weight it is 
calculated to have in producing that conviction in the 
mind, which is the object of all judicial evidence. The 
divisions in this view, and in the ascending scale, are, as 
we have seen, presumptive, direoD and conclusive. But 
for one consideration this division would not be necessary, 
except for developing the nature of evidence, not for 
directing the mode of its admisfflon ; because, conviction 
of the truth, being the result of an intellectual operation, 
the degree in which evidence of any kind is to operate can 
never be prescribed ; and it woul4 therefore, have been 
proper offiy in a theoretic view to have indicated th^e 

Si 
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TlifM- uuttnuut', iImIii. t.’uf fvii.iut, in j»uutulni 
Ciisi*^, ‘'liiiU Im I’liiwii* i« 4 iiin|4.\t . itifi \v1ut *»th< H 

<(mtlush<‘ fi’-tuiumv Him < .tii, tn tllMt, I« im innre 

tliaii ihitctini* wliai juiljiiit iii til h '‘(un wiiinjiaili 
rulin' tt'^liJinniy !"< t <1 ; 1 m t m » , .i - h » » lu t u •'.till, no 

law can <i»wti’ul tins ii}w‘i‘4ti»»a «tt’ fliu iniinl. \ttjHUR* 
uiiucL of tlio diflt u ut <li m 1*4*1 i»iu i < if t \ nU m t* is rliru tul, 
itlKfauio ntcivsary, ill a fndi f*u tliuf Milijtit, to give 
tlioso (Ih'isiom a In anoth* r point of \ it w, silso, it 

woiihi Miuiu to bu j»i’o|iiii’. Tlu authoiily t»f nature, aa 
wuU as that of |n>siti\o law, luHfluittd tlml oiiawoU 
oi^iniiscji! mind, all events liajiptnimj; aeeoulino' to hir 
invariaWe eourw* hixnild lie e*tinUUitd m tine; and 
allegations of ftict, eontuuy towielHsiiirM*, as iiilse ; lieiw'e 
a second source to wliieh wu eaa ufer et»ueliisi\e, ami in 
soitto instances pro&umptivo, t vitlfiiee. Tlii-.e eonsitlerii 
tions have induced the uiscrtitm of chaptt rs corn Hjiond 
ing to the three degrees of evidence Miiieh have been 
enumerated. 


1. The first of those, presumptive ovidenco, is of two 
Muds, which cannot bo brought under tho wtnie gmeral 
definition: tho one, ample presumptions, arising from the 
operaidoa of the mind of the judge dmwing from tiie 
exii^iice of one feet, which has been provetl, tho inforonee 
that another, which has not been proved, exists also ; the 
other, %fid prwmptaons, are those whicJi are made by 
the law itedf, and which tho judge is forced to adopt, 
whafeev^ may be his own eoueloalons from the facts. 
IJluirtrfttica® ttie formw axe given in ;^feBUinption, drawn 
freantW of the htmaa wind j su^ as that a 
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for a year, is the owner ; and that when no time is ex- 
pressed for tho continuance of a predial estate, it shall be 
deemed to have been intended for a year. The effect of 
these presumptions is directed to be, that the feet pre- 
sumed shall be considered as pioved, unless the contrary 
be shown by other evidence. 

Presumptions can only be raised by legal evidence ; 
therefore, nothing can be tha legal foundation for a pre- 
sumption but that which can be legally given in evidence ; 
and it is further provided, that simple presumptions must 
be founded, first, on the establishment of some fact 
by legal testimony j secondly, by such deduction from 
that fact as is warranted by the usual propensities or 
passions of men — ^by the particular habits or passions of 
the individual whoso act is in question — by the usual 
course of business, or by the ordinary operations of 
nature. 

2. Of direct evidence, little more need be said than 
to give its definition, which is, that which, if true, con- 
clusively establishes the fact m question. It, therefore, 
can give rise to one inquiry only — ^whether the fact stated 
be true ; and as this inquiry must be pursued in the ordi- 
nary form, the rules for conducting it must be sought 
under other heads. 

3, Conclusive evidence forms a more comprehensive 
title. Every species of proof may produce conviction in 
the mind of the judge, and any evidence producing that 
conviction would, in one sense of the word, be deemed 
conclusive. But in this code, that term is applied ex- 
clusively to that which is declared to be such by it, or 
by other provisions of law which it does not alter or 
repeal. 

It may, perhaps, seem inconsistent with the principles 
on which this code is founded, for the legislature so far 
to interfere wiffe judicial discretion in juc^pmg of the 
force of evidence as to declare, that any proof shall be 
considered as conclusive of any litigated fact. In many 
cases, as has been observed, the inteorferenoe is but 
nominal ; and the legislative phraseology would be more 
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ing Ih»i ulmt lo thi'hlf, is nut s«i ni.iii mi iis tu inii«5u* 
6<r tho na>i)»itH ■fthy any Hueh din ♦‘thms shnuhl !«• given, 
in any iiinu. Unituriiaty in jniiuUl diuMons, it will 
be alUmiai, is a reiy ilcsimhh* nhjiil in the ixeieise of 
jumiinidunm By this is nmant, tlie h imt* deihn tions 1‘toui 
the Minie facts, applied hi niiuilar einiwustani'es. Tin* 
cawee in which thb tain be procund by legislative hitin 
witiiout injusilee, are few; and the proliahiiity of 
the )feiire!»e —tlmt in, of different deciwunH, although the 
proof and idle circumstances may he the same — is \tTy 
great; beiaui^, the minds of men being ddierently 
9t;ijp»}ixed« there are not many things in which all would 
4igiwe, H Ihia be the ease, when not only tUo ovidoneo 
the cltevimBtano^ of the case on which it is to 
t!P|W*1K|© Wfethe wnam, how much more is it to be expected 
'Whejft thrae mrcuxmWjes exhibit shades of dilFerenoo 1 
'T# there are cases in which, at the risk of producing 
leJiSJr bs^Kmv^denoe, the gcmeral welfere requires 
idiotild be preswed; which can 
e#Bg thfi^ whateyer may be the 
his deraree shidl be tmidered in 
bf Hw jstatute) whaaever 
. oosiMilewi as eon- 
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authentic act, as we have seen, is conclusive evidence of 
the truth of all that is certified by it to have been done 
in the presence of the public officer, before whom it has 
been passed. Different judges, from different views of 
the subject, might not receive an equal conviction of the 
truth of what is declared by it. To such it would not 
be conclusive evidence. There would, then, be no uni- 
formity of decision on the validity of such instruments ; 
but public convenience and utility require, that the 
holder of such an act should rely upon the faith of the 
officer’s certificate ; therefore, the law wisely declares, 
that it shall be conclusive testimony, although, in some 
instances, carelessness or ignorance may have consented 
to its execution, when it did not contain the stipulations 
that were intended. In this, however, as in all other 
cases where evidence is declared to be conclusive, pro- 
vision is made for annulling the act whenever fraud, 
error or force has intervened. So the record of a judg- 
ment is conclusive evidence that the party in whose 
favour it was rendered, was entitled to the relief which 
it purports to give. Yet the judgment, in some parti- 
cular case, may have been unjust, and the judge, before 
whom it is produced as evidence, may be convinced that 
it was so. But the individual interest, in this case, 
must be sacrificed to the stability of the general rule, it 
being more expedient that one unjust judgment should 
be carried into execution, than that all judgments 
should be open to contestation, whenever they were 
produced as evidence of the claims which they have 
sanctioned. 

This code only refers for illustration to some enact- 
ments belon^g to the Civil Code and other general 
laws, by which certain evidence is declared conclusive. 
It does not detail them, but it enforces their provisions ; 
shows that the objects they are intended to attain are to 
di'miniBb litigation and lessen the temptations to pegory j 
and divides them into positive enactments for the pur- 
poses just mentioned, and those which are declaratory of 
the usual course of nature. Examples of the first are 
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hi tk‘ mthoitty t-Wvu tu lo tntheiitu 

u‘t% iiiirt t<» jutih i.il "iotM Uul *tt t!t h f in tlit 
f»ro\Hit>H itiu ♦ \i t!n4 lt»\« , < *ni th* I Hh nt i Uuld 
innri' thfin ti«u htunh* fl <! \ nht i th' fl» »<li of tlio 
[lUhbaml, is cunnhwii {nuuftltii tin i’ ift in'* 

In thr* enumuiAlion «tf mkIiui*, t<» In* c»»u 

elusive, the item nf judifi d d* t jm ^ tlir m»Hl tnij»oit,iut, 
both for the fruqiieuey of it - otnuume, and tin ddUeuH 
qucfifcioiui to \ihich it frin li < A vihoh jjia|)tn is 
devotefl to this subject It cont.uiii f » en 

tiroiy now; but, it w kluvid. th.d tlu Minal telutns, 
directing 11 hat judonitnt-iuu \alfd <i> i* ' jnda it* uhich 
la^nnot have that cUlet, ami ng.uu-d ulnmi th*,y may b* 
ipven in evidoiico, 'ftill *«lnude mani of tin* «iilbeuURS 
that have lutheito attuukd tliis -ubjitt; and that, if 
adopted, a ready aohitiou will b* found to m*»d of llu 
questions to whieh it bus t(lvi*ii ri'ic. 

Another BpecioH of oiidiiuv uhnU umbi etitain eh* 
fflimstauces, is conclusive, arisit* fmsu tin eonfi >1*11011 of 
the party. Confession, in rektion lo the lomiiui in 
which it is made, Is either judicial or t vlra-judiei.il 
The former, l)dn|» that which is niadi* in home wiitiny 
fonning a part of the judicial priM'ctdinj'S iu a tituso , 
or when it is made before a person antliorizi d by law to 
reedva the same, and reduced to writing hi the maniur 
prescribed by law. The latter aro confcBMoiw mado in 
any other moaner. 

In, relation to the matter, confmions aro tiilior full, 
qr partial only. Full confession k that wliich acknow- 
ledges the feet alleged witli all its material circuiu 
so 08 to leave nothing to bo auppiiod by other 
T'soidftl confossior^ is that which aeknowlodgos 
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but re&trictions are added, to prevent vexation by Tnn.fein£ 
and capriciously retracting confessions. 

In criminal cases, however, no confession, whethei 
judicial or extra-judicial, is conclusive testimony of 
guilt Tho reason of this difference is evident. In- 
sanity, promises, fear, hope of liberty or pardon, may 
produce a confession contrary to the fact ; and therefore, 
although the confession is strong evidence, it is always 
open to be rebutted by any other that would lessen its force 

Even the answer of “ guilty ” to tho arraignment is 
not a sufficient ground for passing sentence, until tho 
necessary inquiries as to the sanity of mind in the 
prisoner and the existence of the other causes have been 
made. When we reflect on the numerous instances in 
which men have confessed themselves guilty, not only of 
crimes which they had not committed, but which were 
impossible to be committed by any one, the neoessiiy of 
these precautions will be admitted. The inexplicable 
state of mind which produced, in so many instances, 
confessions of sorcery and witchcraft, may take place in 
other cases, although those delusions are over. 

By tho declaration, that no evidence should be deemed 
conclusive but that which is declared to be such by law, 
that which operates as such by our present law under the 
title of estoppel, is of course abolished ; but for greater 
certainty, that effect is declared by a special provision. 

A concluding article contains the necessary notice that 
nothing in the code shall be construed so as to dispense 
with the proof required by the Civil Code or other 
statutes, to give effect to certain contracts or testamentary 
dispositions, or to enforce the registry or recording of 
acts, or prove le^timacy, filiation or civil condition, A 
detail of the evidence, required in these and similar cases, 
did not form a part of this codo, because they could not 
have been inserted without repeating the provifflons of the 
laws of which they form a part, which would have inters 
mixed two distinct branches of legislation, required by the 
policy of our law to be kept sepamte. 

Before I close tlio report, it may be necei^ary to ac- 
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count for an. omission in the work—- that of not ilesi<juating 
the evidence i-cf^uired or permitted in each separate species 
of civil action iwid criminal pmccduro. It is easy, how- 
ever, to show that this would have heou Hiineee.ssary and 
injurious to the simplicity of the plan that has been 
adopted 

By our excellent system of civil hw, a plaintiff can 
succeed only by stating such facts as entitle him to relief 
accoidiag to law ; and by proving those facts. In these 
two operatidns he must be directed by two different codes. 
The Civil Code informs him whtit circumstenecs give him 
the right to recover; and it is the province of the Code 
of Evidence to direct in what manner the proof shall be 
made ; not of the facte in that suit only, but of nli facte 


in any action. To direct what facte ate ueceasary to be 
proved, in order to be .restored to a posses.sion which is 
wrpngfolly withheld, to enforce the paynmnt of a debt, 
prbbtain damages for a wrong — could only be done by 
jepeathig the substenc^ the Civil Code, and would, 
thetofbroj be nusplaeed m evidence, which 

; ought ^ to general toles, applicable to the 

, not to particular actions in 

, Wi^ch that evidence inay become It 

C ,is thO’ the Civil Code directe 

wiil'.'.Juatify' 'an tot, that would other* ’ 

bpw' those drciim-: 
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In offering to the legislature a system of penal law, the 
principal sanction of which is imprisonment, it is scarcely 
necessary to remark, that its whole efficacy must depend 
on the manner in which coiifinement is to be inflicted as 
a punishment, or used as a means of detention ; in other , 
words, on the wisdom of the Code of Prison Discipline. 

In preparing the plan now submitted, I kept in view, as 
the great objects to be attained — restraint, example and 
reformation. Todiscoverwhatspeciesofsedusion would 
best produce these ends, rigidly to direct, ereiy privation 
necessary to attain them, but to inflict no evil greater ^ 
than was required to prOdhcei these consequences, would 
seein at first view a comparatively easy task ; but the , 
selection of proper means, and the details required for 
ihdr appHoatioh, presented difficulties in the eiceciitidh 
offij .to be; cwercome by the closest attention to facte, and 

tl^ most; eaurious 9? cmmcqnencesy,' A state- 

5 ^nipC tbete W conseqUehces ,, 

the;;'j0[Qtise better tomndei-;';'' 

' ■ "9tt' Eilab ■ whi^- 1; We, ’fhe hotthw.';'*^ . ‘ " 

'■ '■ of unnecessary ''' 
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ihumI of <}<» i< n ^ tt tj «jJ‘ 1\ uns\l\,mu 
tl Hu -n *4* iiu{*i.-.itu»uiil ami 

lalHiui* tt»r flu* ItJ'i* U ’1 In u* fi* i tl ftIWfes 

(/f this <» f» i? 'Uitil ilt»v \vtj« fituiin 1 icti tl hy 

tlu‘ iutuloianl auA ' n\ tt in <4* tin l•llmlunn law 
of Kiv^lnnil, aiitriivt (i lu iLi iui.uiioniit authoiHy of the 
niotlur nKuitry. Htii no -Honf r ilnl iinh jx inU nu i'ouAt 
tho pirtU'-r of coijsnkiiiijf tlu |mhlio uooil, tltun (ho l^oplo 
of i*ownayfv,«iia nmiU* th« ufoiniition of tin* fode 

a I'oiistilutioual (il%aUow laii tin Ir u |iio«.t-ii( i(iv« s ; ami 
nmidiki tlio eoniusioii |»i*o»Ui. ml 1»\ fojt ion invjt.sion and 
civil dihcoril in tin* ii-volnttoiuiy war, a SMot<*(y W4)rt}iy 
of iho city <if “In'ofln rly lovo” w.is foimml for thtj roUcf 
of tlisircs'iud pmonm. Willt porsuvi riiK' hoiicvoluice, 
they not only rclkumltho viHinm oflln inlnmian system 
that thou pjoviulml, hut, l»y mwcasini; ajijn-aln to tine 
prindplos, inducotl thu looWatnio of tfuit utati* to heniu 
the groat reform. In rII Imfc two or lliree casts, the 
pumshment of death wiw ahoIisluHl : l*U>mi wa* i»uh- 
Btituted for loss of life and atripus ; hut contrary to the 
opimon. early expressed by tUohociety in favour of solitary 
labour, that on the public workn %\m luloptod. Tlio error 
was a radical one : dobasement, corruption, and an 
immediate leiKjtitaon of crime, were the conseriuencos ; 
and. the Mlure of this experiment with any hut a wise 
and re&ecring people, might have been fatal to the system, 
^hit, happily fox Pennsylvania^ and perhaps fertile world, 
l^e hadehlightened men ki frame her |»enal laws ; and 
happier still, she had a class of citizens admirably calcU' 
lated to exeonte them with the smi. of enthusiasm. The 


founder of thst state, and hie first aesomates, belonged to 
a adei fitted them, by its pxincaples, and by the 
hid^ ^ it oxeat^ondprusoribed, to be 
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support their exertions. Abstracted by their tenets 
from the pleasures which occupy so large a portion of life 
among other sects ; equally excluded fiom other pursuits 
in which so many find occupation; freed from the 
vexations of mutual litigation by submitting every 
difference to the umpirage of the elders, and from the 
tyranny of fashion ])y an independent contempt for its 
rules, the modern quakeis devote all that time which 
others waste in dissipation, or employ in intriguing for 
public employment, to the direction of charitable institu- 
tions, and that surplus wealth which others dissipate in 
frivolous purauits, to the cause of humanity. In every 
society for promoting education, for instructing or support- 
ing the poor, for relieving the distresses of prisoners, for 
suppressing vice and immorality, they are active and 
zealous members ; and they indemnify themselves for the 
loiffi of the honours and pleasures of the world by tbe 
highest of all honours, the purest of all pleasures — ^that of 
doing good. 

To those men, and others who participated in their 
principles, was committed the task of uniting reformation 
and punishment, when seclusion was substituted for the 
public labour to wbieh the convicts had before been ex- 
posed. The most encouraging results justified the change 
in the law, and file selection of persons to whom its exe- 
cution was committed ; and from the year 1790, when it 
took place, until 1793, we have the official attestation of 
one of the inspectors (a), that out of 200 convicts who 
had been pardoned, only four were returned on a second 
conviction ; that only two cases of buiglary, and not one 
of privately stealing from the person, had occurred ; that 
the streets and roads were freed from robbers, and 
that in all the prisons for the populous city and counfy of 
Philadelphia, immediately before the sitting of the court, 
only four persons were in custody for trial. This last is 
a striking fact. The city and county of PHIadelph% at 

(a) A member of tbe Soedety of Ftietuht, Vbo iws reijdewd the mme 
of Lomdet as celebrated for aetive, benevedsuoa, St S late 

lameated stateamau has sinoe dema &raloqu«oaev patriotic asdiat^iy 
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«»jni.m<iiHd’ tin* ANU«4in t!' V !»‘ i* id* ii;t 'tills wiH 
111 .Illy t worn 1 tilt’ Al»h**H 1» St jH-fmlitMm wai 
uim»isiu '4 in a i<*»via|iiil mIih, \tt omMnnsii tLi-uastd 
iVotu otto Uninlml unl tnuiti Ihi , in tin ,\<.y 17'lt, to 
tho rt“‘|Kdhc imuila i nl'ittif hiimlml nnl uim*, stnMity, 
aivty thuf, liitty livo (if), hi tlu tmu uicmllii'j: yiMn* 
Thus «i* fUnl that, alUnm'li th< of tht* date 

was meKasins; iu a lalin nl’ f«t<u imii a Imlf jior at ut. a 
year, o}ioui'OH(/d hm! ikciuasul iu tbi jirnjiuithiu of iorty- 
fi ¥0 to one hiuuln il and tin nty live, or uosuly two-tlmds 
loBRj and in the last ymi I haiu lututioUMl, thuc ntio 
no oonviddona for oao-lialf of the that had iigured 


on tb© preceding caloiidars Ho reiuaiknhU* a dmiinulion 
of crime in a regular docaruasuig auiies, U a fact woifeliy 
our most profound attontiou, whou uo aio coiitfideriitg 
thoolToctaof this species of punisiimont. Kothiug can 
devolopo iiio true principles of leglfaktiun on this subject 
mot© dearly than the history of tko rofonii in Fennayl- 
imiria in tdl its stages. In 17B6, we iind that the 
vtaajiBa ffsrstcan of labota in the public works was i^ta- 
blhdiod. tlndet it, in the three yearn of its operation, and 
the first year after its r^al, but before’th© tffects of tho 


i^yitem could cease, the oTemge numbi^ of convictions in 
siHilt jmx onehundred and nine; in 17S1 it decroasod 
hndCe the $mt to «eventy*rix ,* in 1792 to sixty- 

#401 % to all this while tlie 
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has been in a more rapid ratio than the diminution : for 
the first four years afterwards, the average was one 
hundred and nineteen, and it has gradually progressed 
until the average of the last twelve years is thiee hundred 
and eleven ; that is, within a fraction of eight times as 
many as it was in 1793 ; but the population of the state 
in that time had very little more than doubled (a), so that 
crime has increased in proportion to the population nearly 
as eight is to two. Most fortunately for the cause of 
truth, humanity and wise legislation, the cause of this ebb 
and flow of crime is not difficult to discover j and when 
pointed out, it will be more persuasive to show that there 
is a check that may be eflectually apphed to the increase 
of offences than the most ingenious argument that could 
be suggested. 

In the three years previous to the year 1790, when 
Philadelphia prison was first used for the purpose of 
infiictmg punishment by solitary confinement, three 
hundred and twenty-eight convicts had been confined. 
Of these, about two-thirds were committed for short 
terms, and others wore discharged by pardon ; so that at 
the commencement of the year 1790, not more than 
about two hundred remained. The accommodations of 
the prison afforded the means of separation for this small 
number, and the humane zeal of the inspectors, quickened 
by the natural desire to give efficacy to the plan which 
they had themselves formed, urged on the labour and 
superintended the instruction of the convicts. In that 
year, the first of the experiment, but before its result 
could be known, one hundred and nine convictions took 
place. In the next, its beneficent effects began to be 
felt ; the convictions were reduced to seventy-eight, and 
in the two successive years to sixty-three and forty-five. 
But in the meantime (h) the prison began to be crowded, 

(a) Four tttodred and ulnety-fivo thouBaad one hundred and aighly- 
five, in 1793 One million forfy-niue iiionsand four hundred and fifiy- 
efght, in 1820. 

(i») ISfo provision had been made for ihe laoreased number of prfeoners, 
which of all desoiiptiionB amounted, in 179;^ to the aveiage number of 450 



.1 


-ulttiu Utju’u i* t i»k 1 i\ alt ttt] *i<t •!, i\ni <l,i-4li- 

Hfi »- 

((iJion InfatdH '( ji * u’ ft* '«j {Hi'tju tHinytUr 
\ 14 'i.ni}'', J'li'jtni *' ft] il(!« MtniiHilJal 

foMiul , ittlivits ' ! fl j ( » '* ( f’lt tnlMirti iMii 

st<jiunt» «t th* u' 4 i tj 'Hi *»# t- m»l thi‘ 

imu i>f It} , »i »\tiv s jet 1 1 diiij!' tuiu of 

ioui \i H'f, l»i IH .t» t'kii} }*»<►}» to tht ni*u W(l 

RuutUii*^ til tIi* {rtj-tu. rti>-» il«t tlili i( lilt i»f a 
luid Utoin *i 4 i«it im tho mi- 

vittn wtnu hi*|».u.(lid atid iJuploSMl, 'iml «tii inoutastj 
idmowi itt the hatm* tafw ulun th* v w*it luthnil to 
W’tiiH t»j thi* gi* it jnolih m of piiul 

j«riH|»rufki«'o, mwl to n** 1 «h»>ii iumI Uhourasan 

oftoctiml roiiit'dy f*ir the niton »*f »tin« for these 
etfects Vierc |>rodttct 4 ttithuitl nnj ohiiutifo in fin niatuof 
seoiety at the tsvo |K.‘rl«*il'<, that conUt 1 m» tUvinirahh* to 
Buch reftuItH ; «m th»‘ enutiary, an uf population 

while crimes wore dcHieaain^, and tin wuao in* msw, hut 
only of one half^ in the nuutU*rs of the people duriiitj 
the other peiiodt when t’riiiH>s im fourfold. This 

practical result, so decisive of the truth of the theory, 
founded on a consideration of hwnnui nature, with othar 
corroborating foot^, has conSnaed mo in the design, not 
only of persevering in my irst roconmiondatimi of im- 
pri^ument, solitude and kbour, in difbront degrees, and 
under difeeat modificatbas, as the principal eanctions of 
the 0 ^,, kd. it has beecsne the basis of my wholo system 
ef prison <Se« 5 ipliiae j and firom the well attested fact that 
by tm means perfect, persevered in for only four 
yearn, baimdied some otimee, and rapidly reduced the 
mttoberof oiliera nearly two^sJd?^ I draw the cheering' 
tW, by to i^ystem tire improve- 
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labour, as a ■punisbrnent, will diminisb the offences for 
which it is inflicted; but that imprisonment -without 
seclusion will inciease them. What will be tho effect of 
solitary confinement without labour, lemams to be tried. 
Tho Pennsylvania experiment proves conclusivolj, that 
while the numbeis were not too gieat to admit of seclu- 
sion, offences diminished ; and when it was no longer 
practicable, they increased. In all the other states a similar 
result has been observed, duiing the first years. When 
there was room for classification, the most sanguine hopes 
of humanity were surpassed by the effect (a). But -with tho 
piomiscuous intei course of the convicts, offences inoi eased 
both in number and atrocity. This groat truth, then, is 
suppoitod in both its parts by oxpeiiment, the most con- 
clusive of all proof, when it has been so often repeated, 
under different circumstances, as to show the uniform 
result is produced by the same cause, and when it con- 
finns a theoiy to which no abstiact objection can be con- 
clusively urged. But here the theory is emphatically one 
of that kind. Of all the ciimesmlhe catalogue of human 
depid-vity, foui -fifths aie, in different foims, invasions of 
private propel ty and the motive for committing them is 
the desire of obtaining, without labour, the enjoyments 
which property brings The natimeil corrective is to de- 
prive tho offender of the gratifications he expects, and to 
couviuce him that they can he acquired by the exertions 
of industry. The remaimug poition of offences aro such 
as arise from the indulgence of the had passions, and for 
those also solitude and employmeiit aie the best correc- 
tives. But whatever corrects the desire or -the passion 
that prompts the offence, acts in the double capacity, first 
of punishment, until the desire is repressed, and, after- 
•wardS) ■when it is effected, of refoimation. As an example, 
too, it is infinitely more efficacious than any other penality. 
When it is seen that oflfences which were committed to 
avoid labour and to increase the enjoyment® of society, 

(a) See rqiorts to tlie Senate of IJew a*td -the caf all the 
state prisons in the differfflot states. 
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comparatively ignoraat. To remedy tliig evil, what is 
called classification was resorted to ; fii’st, tho young wei'e 
separated from the old, then the analogous division was 
made between tlio novice and the practised offender; 
further subdivisions were found indispensable, in propor- 
tion as it was discovered that in each of these classes 
would bo found individuals of diftbrent dCgi’eos of de- 
pravity, and, of course, comiptors, and those ready to 
receive their lessons. Accordingly, classes were multi- 
plied, until, in some prisons in England, we find them 
amounting to fifteen or more. But, all this while, tho 
evident truths seemed not to have had proper foioe . fii-st, 
that moral guilt cannot always be discovered, and if dis- 
covered, so nicely appreciated as to assign to each one 
infected with it, his comparative place in the scale ; and 
that if it could he so discovered, it would be found that no 
two would be found contaminated in tho same degree. 
Secondly, that if these difficulties could be surmounted, 
and a cla&s could be formed of individuals who had ad- 
vanced exactly to the same point, not only of offence, but 
of moral depiavity, still ihefr association would produce a 
further progress iu both, just as sparhs produce a flamo 
when brought together, which separated, would be ex- 
tinguished and die. It is not in human nature for tho 
mind to be stationary ; it must progress in virtue or in 
vice : nothing promotes tliis progress so much as the 
emulation created by &<icie'ly ; and from tho natui'o of tlio 
society will it receive its direction. Eveiy association of 
convicts, then, that can be formed, Avill in a greater or 
less degree pervert, but will never refoi'm, those of which 
it is composed ; and we arc brought to the irresistible 
ooncluiRion that, cla&sifix3ation once admitted to be useful, 
it k so in an inverse proportion to the numbers of which 
each class is composed ; and is not perfect until we come 
to the point at which it loses its name and nature, in the 
complete separation of individuals. We then, to 
tbe eondusion that each convict is to be separated from 
his fellows. But is he to be ddiaired from all other 
society 1 In discussing dais we must always 
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it into effect on a most extensive scale, and in a degree 
that must completely test its utility. In New York 
there are two penitentiaries, and a third is now con- 
structing : one of them, in the city, is, from its construc- 
tion, and the numbers confined in it, necessarily con- 
ducted on the old vicious plan, which is to he ahaudoned 
as soon as the third prison is finished; the other, at 
Auhum, a village in the interior of the state, is the 
model for the new penitentiary, and by the partisans of 
the system on which it is managed is declared to be one 
that ought to serve as a pattern for all others. That 
system is briefly this: absolute solitude during the 
night ; joint labour during the day, but without any 
communication with each other by word or sign ; meals 
taken at the same table, but so disposed as not to see the 
faces of those opposite to them ; religious instruction on 
Sundays, : received in a body; and a Sunday school in 
the same manner, twice a day ; both in chm’ch and 
school the same prohibition of intercourse ; a full diet of 
meat, bread and vegetables ; comfortable beddingj in 
very narrow, but well aired, well warmed cells, and the 
utmost attention to cleanliness in every department of 
the prison [ visitors are admitted, but without permission 
to speak to the- convicts, who, on their discharge, receive 
a sum not exceeding three dollars. Without any relation 
to their earnings ; their work is uninterrupted during 


the day, except by their meals, and is generally con- 
, tfacted .fpr by mechanics, w;ho find' the ^ - This 

: enumeratipn is Uot'pne of what :is req^mrpd, but. wha^^ 
.iactayiy' ;dott6;'’ 'the; ' siriptness’ ; '^irith;;, whi^;-.'--, these i 
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uiuployyd, u<> oilur fl't'UKiti i 

■woudui ‘<lied, in wliu'h t)n \ attU ^ nlf ♦ } 1 \ * ^ lit ov 
ten undt'i'-lici }n IN uutl mt.uii-', ainl \it tlii in- 

(Itisiry, Ollier *iwl lAjt dii iiu‘ ui r> }ti» im <{ i tli i \*,e> 

within tho walls of the im-uii. Nothin, * in 1« ineu* 
imposini^ ihmi the n Minii.e itil i»ii tli'"*' 

inineijiluN thihr, olnduncts, •olnu t\, iitiht-*‘\, h hohiu-, 
ami litenuy hislniethm, imil sohlaiy itih i-tiou, nil mi in 
lo prouiii-f' licuetieial ettwts on the eoutht, \\l»ih iiin[i a 
Uint points of .soniue ikteutioii imil teuuom^ are 
for tlte state. Yet with all tltOM* uih.ialui 4 i ■> I eaiumt 
otfer this hysteni for ailo|)tioii ; tmd my eitiif nhjietiiiu 
ai’ist’s from the nit'iiiis Mujthi^t 111 to proetiK llum. It i>* 
by the lash(((), pul into tho hnmls of tlte kfiper. to hi* 
nsod at dibcvethm, mid hv ti jiowir, stinm^ely. I tidnk, 
declared to be leyaUjt vested in tho tuiukey (b). TIn‘ 
objections to thin system urr obsious, .,\ijd, liiNt. the 
anomaly presents itself, not to eall it b,\ a huish“r mime, 
of penmtiting a pnninhinont to bo intliited at tho di"- 
eretion nob only of a man at tho head of tin* hist it sit ion, 
but by his under officow, at their discretion ; and that, 
too, for disrespect, or the vague elvargi' of disobedienn* ; 
which punishment tho law lias aboihlied ns too iguoini- 
nions, uneiiual and cruel to bo iniiietcd liy tho court for 
dangerous crimes. The discretion is limited, say the 
court, in their opinion, under which it is to bo considetx’d 
to he lag^, to the cnjforoement of obodionco for Its 
chjbct, «l^d in degree to the punishment nec^sary to 
seonre it. Gan anything be more vague 1 Obedience to 
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wliat ? LaM^ul coaimand'3, is the an&wer ; but it is 
unlawful to break any, the minutest regulation of tho 
])risnn ; it is unlawful to deny any broach of them when 
the convict is accused by the turnkey ; therefore, if a 
convict s])t‘ak to his neighbour ho i.s wh^jped, and if he 
should deny having done .so he is wliippod, The very 
case in which the stripes were declared lawfiil, was one 
in wliich they were severely inflicted to make the convict 
ctinfcss, and when ho had confessed, they ceased. Hero 
is every character of the torture applied by the lowest 
officer in the prison ; and this by the court of the state 
of New Yoi'k was declared to be lawful, if the jury 
should think that the chastisement was not greater in 
degree tlian was necessary to enfoi’ce obedience. Now, 
the obedience req^uhed in this case was the confession ; 
and it follows, according to the decision of the couj-fc, that 
such forco as was necessary to this end was justifiable : 
in otlier woj'ds, that torture by infliction of stripes might 
legally be used in the state of New York, by a turnkey 
against a convict, according to the ooumion law, although 
tlie legislature has enacted, “ That if any prisoner in 
either of the state’s prisons shall refuse to comply with 
the rules, it shall be laurful, and is declared to be the 
duty of the keepers, under the direction of the inspectors, 
to inflict corporal punishment by whippmg, not to exceed 
thirty-nine lashes, or to confine them. Provided that, 
when coqrorai punishment is inflicted on any person by 
whippmg, it shall be the duty of at least two of the 
inspectors to be present,” Then/ according to the dis- 
cipline of the piison, as declared by the court to be lawful, 
only thirty-nine stripes can be inflicted at a time for any 
offence, and that by order of the inspectors, and in the 
presence of two of them ; but a turnkey, whenever it is 
necessary to enforce obedience, or a confession, may 
inflict as many as he pleases, without any witness of Ms 
proceedings. I have enlarged upon this head more, 
perhaps, than was necessary, to enforce the position tbat 
the punishment by stripes was an anomaly even as it is 
permitted by law i and I hav® detailed the practice mde* 
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peiuleiifcof tlie loril,. <i»h i of* liowmo 

tlic prin<*ipl<M>u wliM li tilt iIIm ip^ iit ot di' pi ouo'f ; 
tiud for tlio on ot i'ltt tMliii.*, i 'inKtuo 


o\.mipk‘, the tlilHcnllv oft t to < o(u,'i.i - 

sromued hy uu'^Mith u l.iv\. Ih i'\ fx « oi- (In « f«iiiin«u 
hiw |MTUiif •> •! '•flttHtliita til I'l'itft I '< t t > lU" 

pupil, ftiul till ollifir hi '•oMiti'. lit. lonutd juilye 
declares it to be linv that tin lunikt y of n j« uil< uti.tr'j, 

ati htstituliou utlcily itnkuoAMi ft> llu toiniuou l.m h. ■» 

aright to chastise a comM, my, moh, whip him until 

ho confess liiinseir i»niky of ,iit oiK uc ; aiid this, too, 
although tlie legislatui'e has cvprt -» h »Hu < tr d t h.i( w !« n 
ho ia wlii])pe<l it .slialf ht* by tin* diis citon of otlu r ollin is, 
and in their prosenee. Vet tlii^thii mu h law in the 
state of Now Vovk, and is ]mldished U"- tin* .nithority ity 
which the distipl'iiio of this piisiai i*- maitit.um d. 

The next ohjootu 111 to this s\ shun i*, it-, i eid» ui liahilily 
to abuse. The talent and tiraiucis, ti ana rivl In !ao<!« i-a- 
tion, the knowlcdgti of luiiunii iii'itu*, nnd prsuud 
courage of Captain Lyiuls, who hit mil u< ft I it, and who 
began by procuring a waiver of all mlerfeivnee with hi^ 
plans by tho inspoetors, liave dtme inuelt pnscnt g<«id ; 
ho lias introduced order, economy, iinlustrv and cii'.in- 
liness 5 he has Imnifthcd many ahitsi s j and his syateni, 
undw his own direction, altliougli liable to stioug oh- 
jeerions, is yet ek> much superior in effect to any hitherto 
jMcacrised, that it has been considered as n nmde! («) for 
the imitation of the world 5 and in his hands, I have no 
doubt, that many beneficial efiects will result from it* 
But what security have we that tho same rnwi qualiMea 
' w® be faund. united in another 1 In the ooramumcatious 


H, '^1 hfte had iriih him, h® aays, that hjs method may bo 
IlSitf may be tamij, but tatlerai h® can im- 
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k*<l*;c oi bi'^ <Hsc ipline, it will be un&afe to adopt a feystem 
tlmt Jinist depoiiil oiitiiely for its success on tbe personal 
(ju ilities of the man wlio is to cany it into effect. 

But, t*\ en if wo vv ore sure of commanding all the requisite 
ijualities .ind talents united m the same peison, still there 
lire* faults, inhcient in the plan, which no administration 
cm cure. Fear is the great principle of this institution, 
and chastisement of the most degiadmg kind is the in- 
strument to excite it. If the sole objects were to pre- 
serve order in the jirison, it is peihapg as effectual, hut 
cei taiuly not as proper a mode as can be devised. But, as a 
punishment, it fails in two essential points ; in most cases 
it will not deter the party from a repetition of his crimes, 
and very raioly will it take away by reformation his 
inclination to i elapse. A superficial view of this subject 
has led to the belief, that ihe great secret of j>enal legis- 
lation is, to annex a penalty of sufficient seveiity to every 
ottence; and, accordingly, aU the variety of pains tliat 
the body of man could suffer, infamy and death, have 
figured AS sanctions in the codes of all nations ; but al 
though these have been m a train of experiment for 
thousands of years, under every variety that government, 
manneis and reHgion could give, they have never pro- 
duced the expected effect. The reason is to he found in 
that insurgent f>pirit with which man was endowed by his 
beneficent Creator, to answer the best ends of his nature. 
The same feeling that elevated, refined, and applied to 
the noblest purpose, animates the patriot to resist civil 
tyranny, and the martyr to defy the flames, when it is 
perverted, and made the incentive to vice and crime, goai^ 
on the convict to arraign Ihe justice of his sentence, to 
rebel against those who execute it, and to counteract its 
effects with an obstinacy in exact proportion to the 
severity of the punishment. If the grossest follies and 
ahsurdest &ncies of enthusiasm, as well as the clear truths 
anri pur© principle of religion) are extended and confirmed 
sever© ptmiriam^ats and peiseoutioa, vdxftt more 
pifQof w require/ that thife i^aradter of the 
braces iis^f frith m equal energy against 
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bodily fiuffepitig, wbellior iHilk*f:ed Ibi* the correction of 
error dr tko sappressioi! of trutbf Tim coJi%dft, therefore, 
^Tb.o ban peiforiiiod his daily labour, even tor years, under 
the pang or tlie th'cad of tlio lasli, will be rsdher h.‘ss deterred 
from the ro|Hjt-itio!s. of Ids crituo, xvitetiovoi’ he thinks 
hirasolf seeiiro from detcetiorj, than he would have been 
by a milder dhcipliue, betaucso llus spirit of Itrd re<k revongt,*, 
and a desliB to retaliatu an soeiety, are stimuJattMi and 
fttrengtheui^l by the principles whi<'l 1 1 hsjve. supposed tt» be 
ixdiereiit iu uvir natuj:e. Ikrt, as tho object of punishxutnd 
is ttot oiiiy to prevent the repetition, but als«» t he eoiu* 
inieii^idia of oftfences, we miiatiiHpdro whother tliis «lis- 
cipline is calouhi ted, in any degree, to havo this eftcefe. 
Its, pdcuHfiv cUaraoterisik* is severity, ^yo am told, 
indeed, that its actual apidiefttiou to individuais is not 
frbqnetitiy rei(uired, bemise of the drjrtainty wdth which 
puhishtnent follows the dttenco ; but the droafi *>f it is 
flier©, airuf the uplifted htsh, although its stroke is 
ftydid^ by snbhii^ion,’ is, perhaps, as great a punishment 
1 ^^ .atteuded With tho moral 

We must repeat, then, tliat the 
Wwfctttd of^ tlii.s^^^d does no more tiiiitt add severity 
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be found in whieli any series of constrained acts, We 
produced the habit of continuing them after the force 
was removed ,* but this part of the subject will be moi:e 
fully discussed, when I shall explain , the reformatory 
system contained in the code which I submit for consi» 
domtion. J will only now remark that, so far as the force 
is applied to coerce the convict into a knowledge of some 
trad®; by which he may earn a subsistence; so far it may 
produce amendment ; but then if' the same labour can be 
made a voluntary act, the skill attained in it vdll probably 
be more perfect, and undoubtedly there isa greateir chance 
of its being persevered in. , ' 

I conclude, then, that this system^ although it avoids 
•the Phtious defect of promiscuous confinement at; night; 
and, by the strictnass of its discipline, prevents many, ; of 
the evils attending associated labours by day, still , has 
defects, that will not permit me to agree with the conw 
.hiitteo of the Massachusetts Society, in considering it , as 
a model for imitation. Before I develops tlie features of 
one, in which I think these defects are remedied, while 


all its advantages are retained, it will be necessary to 
examine the rival plan proposed in Bennsylvafiia. : . This 
consists in solitary' confinement, ' strictly so . called, .by 
which, say the eominittee who proposed if, we piem 
“such an entire seclusion of convicts from societyj and, 
“from one another, as that, during ^be period of their 
confinement, no one shall see or hear, or be : seen or 
I heard, by any human being, except, the jailor,; the in-< 
•'•'speptW ot'.,,,Wh bther .p6Espns..;,as; for ,highiy . :«rgnht' i 
•'■jfeWns, ■may;,. he,''peiWttedvto,',eMbi‘-'‘ 

■ :pfispn' / ,(d); • ITo ,c.irry;f hiB;:pW'.v.'%i^^.' WWW' ■•'%-P-P^h,’!: 
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brings it ; and a rnnijilfd* {xtil <tf 

tlie coll is had, \siuli* tbo jirwuw t can mttinr s( o nor 
lioar ilio approach ul' hh kt< jur; all i' "dt ncc and li- 
tiule, and, it' tliO'-c .done cui wink i* loiin it ion. tin rt* \\ ts 
nevor u huildiniif holler cilinjliiid to piodiiM' tin* olhs I. 
'iVljofclior lahour i-> to hi* jn‘iiuit< -d oi < (tiolu»‘d dm s not 
Mceiu to Ih* dt ti iiulncd. 'Unit* {% a nmH. ]io\w u'l, 
smnoxed to each cdl, in vliich s,,Hti)y lal«mi nia.t ho 
poribrmed without much danger o1' ctininnmicaliun ho 
twuen the piisuncrs. Thi-. s\nUi« i*- siiuplo, atul lia-' 
fow dolails hoyond thoso 1 hau* nit idiom d in dtsrnhint; 
it. Tho adv.uitagos ovpoctod IVtim it art* i)i‘*oiihtd in 
the report L<> nhich 1 iiavo rdomtl. Ih lorm.tlitni, il U 
hoped, will ho prudiuod hy the h fit Hhifi-, t«M|Mrah}t> 
from aolitudo, and (In* hovotity ol' (In ptmi'hnifiil i*. will 
described in tlic* report, us one (hat will almost m.tko tbo 
patieui “ i/ic cmtiHt vvhih In* is “.shut up In 

a cell forwreeks and mouths and ;\f,irs uham, to In* di- 
prived of all couvoisc - wliilt* ho counts the lodhius 
hours as they pass, a prey to tin* ettrrot lings of t oiisi'ltaco 
and tbo pangs of };uiU and this, it is supjMNod, will 
oftfcctually dl’tur the convict from ropoatiiig fus erimo, 
and make the vicieiw Hy from a region “ ivhav nnivldUiU 
produces w mwh niihery” As tin* H'verity of tin* ])untsh« 
meat is increased, its duration is proposed to bt* tlimi- 
nkhad ; which will pwiduco a saving that tim committiH* 
believe will compensate for tlie loss incurred l»y the dif- 
feimaa between solitary and social lultour, if the former 
should be allowed. It ia ovidont that hero the conta- 


gitjtt of evil aasociataouB is effoetually proventod without 
the degrading discipline of the New York plan ; that 
iliia aacfority is more perfect, and at lem expense } and* 
H {^idd ^oak^ BUidi, relaxaiion. 'firoin the stndgaeaa 
m to and lehour, that it is 

mm tii^a the otihir. If, on 






IIIJJ tODi; Olf KUORM AKD PRISON DISCIPLINE. 625 

force will bo better understood when I show in wliat 
points tbc plan T propose difiers from those I have thus 
re^ iow<'d, 

I prumiho that no plan of jurisprudenco, combining 
tlif piovontion of crime with the reformation of the 
criminal, has ever yet been attempted on such a scale as 
would embraco all the different stages and departments of 
criminal ju’ocedure. The only experiment that has been 
niado, that which is called the penitentiary system, has 
boon applied solely to the substitution of imprisonment 
for other more acute bodily suffering as a punishment 
after conviction, in the expectation that it would not only 
dctor but reform ; and the results, during the first years 
of the trial, gave encouraging proof that, if conducted 
on proper principles, it must have the most beneficial 
ofibct. But the wretched economy that refused the 
accommodations for separate confinement ; the exercise 
of the pardoning powei*, ill-advised in many instances, in 
others resulting from a necessity created by that eco* 
nomy ; and the neglect of moral instruction, co-operated 
to arrest the course of this first great improvement 
and all the difleient state committees unite Avith that of 
Pennsylvania in the declaration, that the great peniten- 
tiary system is no longer in operation. But this, even if 
it had been fully tried, is but one part, though an im- 
portant one, of a reformatory code that deserves the 
name. To be perfect in its object, such a system should 
begin by proscribing a plan of public education, not con- 
fined to the element® of literature, but extended par- 
ticularly to the duties of a citizen towards the state, and 
of men towards each other in every relation in life, and 
to those principles of region which are equally acknow- 
ledged by all sects. It would only be repeating trite 
aad acknowledged truths, were the nec^ty of 
an early education to be enlarged upon; but it is its 
operation, when extended to all classes of soaety, in 
preftetin^ offenceis, that is here considered ; early youth 
ia tihe sepfion in wHch the gepas of cupidity are to be 
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iUiilii nj»*r«uH<ii 
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It is Ihcrtj our ii^iiiiUiuu on ifii> inu » iw’tj-iu. 

if wo wKli flmt !'• t litl**. A ju* 

judico liU" Ihvu outoi'l.ihH'd i» H^i tii» hj-.(iuo{’iih 

ill |iulilic institutions, from » trnr of tlioir Is iti'' ijind*’ 
llio oiijifiiu's of |>i*o.H'lyiism to s(vt.«iim tlofiiiii* ^ ft.o 
well foundeil in wmuti'itN tlioro is a doiuiuant 'oci, 
hut utterly j^mumllcss huv', wh<n tin* only f.fah}i4o 
luciit 5 h Hint of jjorltrt eqmiHh, and uli» lo tliori* would 
be no jrt’uc-tieal diflifuUy in lo.uino to tlio panuts mid 
pasfcom of tilery ^rtipil the niru of instioetiim* him in tio 
particubu' tloo'iiitH of his rhuirb, nt th<* -nine Onu* that 
the priueiplcn in which all emit-urred mioht he inen! 
eated iu the jiubJic school, not only a> duties of nt«iaH{\ 
but of region. It is astonishiujLf how little use ha-* 
heeu made of fchw powerful, I might wit, wiieii properly 
iifsed, thk omnijioleiii ongine, iu pixuiioting the tempoiid 
couceniH of society, as well R)» the most important wtl- 
fare of the iudividnalH who eomposu it Whoa it hai 
heel) called into action, it iian lieen either iu aid of tem- 
poral, oltott aWlute power, or for tho aggnuiiUxement of 
a particular churoh. In om* happy eomitry no aueh 
re^t need bo feared ; and if &i« i«iiK»rtaut pmt of a 
eysstesta for dimmishkg offenc®8 was within the eomiiasH 
cirtay undertaliing, I should olfer the project of a wtatuto 
Oh &is eubjeet, that I think would socure the most 
^rfect equahty of religious rights, while it added tho 
itws^toiaMe advtetaget of re%iouH saaotioa in tli® pre- 
of ettotet These advantages oaaaot bo placed 
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system of laAVs as can detect and pnnisli all offences, the 
daring criminal perceives the imperfection, and, trusting 
to his o\\ u precautions, and aTiviling himself of time and 
circumstances, flatters himself with the pi'ospeet of im- 
punity. Not so with the deiiuneiations of divine jamisli- 
xnont; which, "when duly impre.Nsed on the mind, possess 
a sanction at which mere hmnan authority can never 
arrive, and bring witli them the certainty of detection 
and certainty of punishment, which alone can, in all 
cases and under all circumstances, prevem the perpetra- 
tion of crime. Itj .then, we are once able to produce 
upon the mind a thorough conviction of the existence of 
one supremo, intelligent, superintending being, the creator 
of all things, who sees through all Iris works, and per- 
ceives the deepest recesses of the human hoai’t, and who 
ii'iU reward or punish every one accordiny to Ms deeds, 
this >vill not only remedy the defects in mere human 
institutions ])y ]iroviding that continual inspection, dis- 
covery, and punishment, which such institutions endea- 
vour in vain to supply ; but will correct innunrerablo 
otteuoen of every kind which they do not pretend to 
punish, aiid which aro wholly beyond their roach ” (a), 
Such a plan of general religious instruction, embracing 
the doctrines common to all the Christian sects, and ex- 
cluding all sectarian doctrine, is irot mere theory. Jt 
has been for year-s practised in the city of Boston, where 
nearly 100,000 dollars are appropriated to the public 
instruction of children of every denomination, and where 
tire forms of religious instraction have been settled bj 
the pastors of the several sects on tire principles 1 have 
laid down ; and such success has attended this honour*- 
able and liberal experiment that, although the schools 
have been in operation for more than* ten yoai'S, and on 
un average more than three thousand have bemr edu- 
cated in tbenr aimually, not one of those educated ther’e 
have been even conimitted fof a crime (&). And in New 

(а) Koseoe. Additional Observation? on Penal Jurispradenoe. 

(б) As far as tbe reporter is informed, the TTnited State? have given 
the liist examnle, in modem tiweis, of itrovfeion for education, fimnshed 
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York a "lUiiliU’ oiK'ri iia'^ Iwiii db"* 1% t‘«L Oi tb« tiioii- 
sandfcj odueatul iu tin |hiI he '('IiodK <»} that niv.lik-n 
£yencially fioiu tlit ■' dl‘ sim it t v , but dn> , it 

k as'^erted, has ctu bti 11 cdii^uttri, and i)ta( nn ,1 irditn^ 
oflbuct {((). 

I slumlcl apdo^i/a' tbi diatMtit* tin <ti.ntidn dl litt 
IcaibUtiue to a Mib)(vltlitt iiiit*}if Him idiMHit to tin 
plan which this itpoit K intt lukd t<* < bn id itt . il public 
education wore not Ibiuid tu bn otic dl* the !» st tin di' 
preventing cnnies, and if the r«f!((tidii> In rc mad* <Ud 
not apply totho iustmtlhai which foiius ■«*• lirv‘ ,i patt 
of the pmon disc‘i[»lin<. \thi<*lt I ptopiKc, Advittin*., 
then, only to this as to a subpet ct am* cud wilb. but 
not embraced by, the matter of tliu upori. I pr*H* c*l l«> 
dovelopo the system wliiih, aibu’ tin maltntsf u Iheitoit, 
T have hubmitttnl for coijsideiatmn H' itbptts at** 
es^teubive and mauy, )>ut me w> «l*is»ly <'*»mn<ud, that 
to btriko out any one W’ould «h*stti>t, the unit) that mu i 
give it oifeet. Instead t>f confiniiio it, sis has bien 
hitherto d*ine, to coiiHulmiig impiisimm* »t and labtnir 
tw the meann of punishing criiut's alrcatly eottnuitt* d. I 
draw the attention of tho Icgislatuie to the nnans of 
preventing them, hy proviwons bearing upon paupt lism, 
mendicity, idlenew,, and vagumey, th{> gv<‘at wjuu*es t/f 
those offences which send tbogroiiUst mimbeis to our 
prisons. 

Political society owes perfect protection t*> jtll its 
meittbare in thoir persons, reputations aiwl pujperty; 
and it also owos lieceHsaay Hubhistenco to tlioao who 


at ite ;pulQtio eap^e to atl ttie oommtuii^. The early colonlate of Kew 
&gtaiu] sat the ejcampto the i^stem is eoeral -vriiJi the Swt aettiment 
of $jMi«eM>hdssU«, taxA. has eith the xta^ enl^teoed splHt of IcgiriatioTt 
heiga adopted hy oth^ ilktos, The tihetal atmnigemeat mpeei to 
M;vetS0» isnol {K»|died ^ the period ext Itntyeaie tu«itioD«d 
atM >44 vij^ie tiitadt etiiQev 1 hut she &et <1$ its opetailon ia 
i| «!B?|iae twi <8- 1- Sjb*k>? ^') 

" 





* i ^ 
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cannot procure it for tlieinselves. Penal laws to sup- 
press offences are tlie consequences of the first obligation, 
those for the relief of pauperism of the second ; these 
two ate closely connected, and when poverty is reheved, 
and idleness punished whenever it assumes the garb 
of necessity, and presses on the fund that is destined 
for its relief, the property and persons of the more 
fortunate classes will be found to have acquired a 
security that, in the present state of things, cannot exist. 

This truth has attracted the attention of most civilized 
nations, but by always making the laws of pauperism a 
distinct branch of legislation, never connecting it with 
their penal jurisprudence, with which it has so intimate 
A relation, it has been a source of moie perplexity and 
confusion, has given birth to more bad theory and ruinous 
practice, than any other question in government Many 
of these difficulties, it is supposed, will be obviated by tlie 
application of sound principles before the evil has become 
so incorporated in the system as to make it difficult to 
be eradicated. 

In relation to this subject, society is formed of two 
divisions ; those who, by their industry or property, pro- 
vide subsistence for themselves and their families, and 
those who do not. The latter must of necessity draw 
their support from the former, either by depredations on 
property, which biings them within the purview of the 
laws for punisliing crimes, or, under the reahty or pre- 
tence of pauperism, by levying a tax on public or indivi- 
dual charity. It is to this last description that I now 
draw the attention of the legislature. They may be 
divided into three classes : 

Those who can labour and are willing to labour, but 
who cannot find employment. 

Those who can labour, bub are idle from iaolination, 
not for want of employment. 

Those who are unable to support themselves by Iheir 
labour, from infancy, old age, or infirmity of body or mind. 

The first and last of these classes are to be relieved, 
not only by force of the obligation before referred to, but 
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from a social duty not imiioiaim*, ItocauM it i 
Ibundod on lininane .uid i'' i nloK i d la , |m i It.qis 

Ike best pieiopt of tiint jcliuicti vhi< k jd o** • < >' iiit\ iti 
ilie bigliest lauk of tlic ^ it incnk.'t. 'lit.', r. li. I’ 

must bo by pr((\i(luig ui. itii'' of t lo. tit f o 

tlio industuous, and gi.iliiuous sU|»{toii it>i tin lulj.k ■> 
Tile middle cLt'''. iufludu'. ulio, U'ltki llu o urn nl 

VAgrautfe and .iblo-lMidifd lu'ug.u-, .in j*l.iM*d in 'oMitv 
on tko voi’go botwoen vit*.' and muot*. \i<‘u*U' iiiouoli to 
roquiro inspection and iishaint. not >.0 jMljudth a. 

to justify sc roi Cl imiiishiiiout . alMUindm" in 1 n 4< utto, 
tbey arc the liot-bcfls, lu u kick ulkm ni .md piojlto.M^^ 
arc forced into ciiuK', .md an- jmo(« il^S tin* objMt of’ 
couHyo justioo, but tin \ i.iuiior iKioni* m» nitbout 
adopting the lucaus ncctS'.arv t > di'.tiu‘;u5'»k .iml » j.irid.- 
tiiem from tin* iniiotrntly jU’ior, mid it i- thl'- imis-itx 
■vvHdi brings that class uho uithhi tin scoju of tk* 
meo-sures for ju'cventing criints. It wi'- tkuuolil lb, it .i 
good system should not only nsti.tin tin \ ii-ioUN and 
punish and refonu the gtiilfy, imt, b% nli»\iiig and 
employing the poor, put HU cud to om* of tke ■'trongist 
inducements to commit olfcnccs. For tkosi* le.isuns the 
Code of Reform and Prison Diseipline jmnides, Unit a 
building sliall be orectorl to be called the IIoum* of 
Industry, u'ith two distmet dejuirtments, one for \ oluntaiy, 
the other for <*oereed labour; the first depurtnienl is 
intondod as a place of omploymoiit for all those aim «ie 
capable of gaining, by thoir bodily eN.urtions, a eonqdete 
or partial support ; and for the few w'ho are totally help- 
less. Its eharacler, as a hoisb or luniou, will Ik* iieie- 
after explained ; tho second dt'partrneut is dosignatod as 
a place in which vagrants and the able-bodied mendicants 
shall be forced, to labour for thoir support. 

'This establirfnnent enters most essentmlly into the 
l^an I propose, Its diifei'ent departments, under tlie 
1^6 m poOrbouiee, workhousas, and bridewells, are 
tew not oiady in Baglanl and to stat^ derive 
' (Kmntw, but fai diHferent 

' J ^ tape. 
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and want that unity of plan from wliich it ib thought 
their prmcipal utility will arise. This requires elucidation. 
If the duty of supporting its members be once acknow- 
ledged to be one incumbent on society to the extent that 
has been assumed, and if the classification I have made 
is correct, the necessity becomes apparent of distinguish- 
ing in what degree the different applicants are entitled to 
relief ; but that system would be obviously imperfect that 
was confined to making this distinction, and granting re- 
lief only to the one class without making any disposition 
of the others. Every applicant, if my premises be trae, 
must belong to one or the other of those classes ; and the 
same magistrate who hears his demand of suppoit, or 
before whom he is brought, on an accusation of illegally 
obtaining it, is enabled at once to assign him his place. 
Is he able and vdlling to work, but cannot obtaia it 1 
Here is employment suited to his strength, to his age, his 
capacity. Isheableto work, but idle, intemperate, orvicious^ 
His habits must be coirrected by seclusion, sobriety, in- 
struction and labour. Is he utterly unable to provide for 
his support? The gieat social duty of religion and 
humanity must be pei formed. One investigation on this 
jilan puts an end to the inquiiy. Every one applying for 
alms, 01 convicted of illegal idleness and vice, necessaiily 
belongs to one or the other class, and immediately 
finds his place ; ho no longer lemains a burthen on indi- 
viduals, and society is at once relieved from vagrancy and 
paupeiism. Instead of this simple process, the poor 
laws ai-e geneially administered by agents whose duty is 
confined to a selection of proper objects of charity, witliout 
power to punish the impostor who preys on the fund pro- 
vided for the poor and the helpless ; and without any 
means to enable tlie honest labourer or artisan to earn his 
subsistence. This establishment once made, on a proper 
scale, tho plan for supporting it faithfully executed, the 
second degree in this scale of preventive justice will be 
obtained. By the first, your lising generation will he 
taught habits of industrious obedience to the law, a re- 
spect for religion, and a love of justice and moral duties. 
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By this, whicli i'> the "'tpoiwh those ^^llO Ji.ivt 1,1 ii|t 
■without these ad\anta<4<f<, those uJio lhn« wA Ijj 

them, aud the tiumnoiis tLiss oi ,t<h« iitur* !•' tmiu ntlui 
countiies, wiil he am'stcd iiHiu Cfuhtst sfayi-- ot thi I) 
piofiigaey, taui^ht to he unlu'-l 1 luu > h<lui 4 tluv 1 h 
come nimiii^l 

I am not uiim\aie tliut this plan 1% in •'min 
founded on jnhieiples that .ue uiueh ijui ''Innntl hv many 
■%'ho have ■wriUeii on tins i»ai t of so{ ml { t onoiu}. \\ ith- 
out making this uport .1 -vchnle for the full <1im U'"'ion of 
those piiutiples, it lu neeessaiy hi it fly to s( jtt tin 
objections that liave beta nuulc, with my leason-, for not 
yielding to thoir force. 

Thejioliey, and soniethiies tht ohn*4fttu»n, ot a puhhe 
provitsion for the poor, has 1 h eii ton ihly a-'suled in 
England, and hy luoii of high leputatiou hete. Tliy 
argumout is shwtly this. I'im tiuty to pnniiie tor tin* 
poor is ratlioi a moral thanueisil obligation ; u hauh, 
successively, relations, friends, wealthy iuiluiduals, and, 
last of all, society, wliiib can bee died on to .supiunt tlm''0 
only •who axe not provided fur by iiidn iduals. But if this 
obligation upon society bo once acknowledged and ivtul 
on, the individuals -who stand in a nearer lelatum to th»‘ 


pauper will at once disiegard a duty which hits only a 
moral sanction, and the government will have the ex- 
elusive charge of the burthen. And this nmirding to 
the argumoat, is not all: the certainty of an ultiiniito 
support win lead to idleness, extravagant speeuiathms, 
imprudent mamages, and all the improvident acts that 
naturally produce poverty ; and, in time, the number of 
paupers wiE be so great as to consume the resourceH of 
the state, or, if quartered on smaller divMons of the 


country, to reduce the individuftla composing it nearly to 
of those wHoin they a^e forced to relieve* And 
is sopportod “kf to Skigiaai^ wlifitte. 
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In a country -with a population &o great as to reduce 
the full price of labour to a bare subsistence, and at the 
same tune employing that labour in the production of 
articles for wliich the demand is uncertain, there is no 
doubt, that, at times, a permanent provision for the poor 
must bo extiemely burthensome on the commumty ; and 
in such a countiy, an establishment to provide labour for 
all those whom the vicissitudes of trade should throw out 
of employment, would be, perhaps, impracticable, and 
certainly very difficult of execution. But besides iis 
inapplicabihty to a different state of society, the argu- 
ment is founded on the false principle, that the moral 
obligation of charity in individuals, whether related to the 
pauper or not, is superior m degree, as weU as prior in 
■^e time of its exercise, to that social duty which every 
nation owes to the individuals which compose it ; which 
duty is not only protection, but mutual support. That 
society owes protection to all its members, is not denied. 
But what is that protection 1 Certamly its chief object 
is life ; but whether life be assailed by the sword or by 
famine, it is equally important for the individual, and for 
the community too, that it should be preserved. There 
are mutual obligations between society and the members 
who compose it, which are not written covenants j they 
result from the nature of the connexion, from the object 
to be attained by the association, which is the protection 
of life and property. But the preservation of life is the 
first object, property is only a secondary one ; and if a 
contract is to be supposed, can it be imagined to be of a 
nature that would impose on any one of the contracting 
parties the loss of that which it was the chief end of the 
contract to preserve j and that too for the preservation to 
the others of a portion of that which was only the second- 
aiy object 1 In other words, can it be supposed that any 
just contract could stipulate that one of the contracting 
parties should die of hunger, in order -that the others 
might enjoy, without deduction, the whole of their pro- 
perty 1 The obligation, then, if derived horn the only 
source to which we can look for its conditions, includes 
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ftuppoi’i as well .1 ' itiututittii; .ni'l (lf'juU“h tin- nMj.a- 
iion may, l>y tin* ujn pu u 1 i*i tl\ 

mtxlifiod' by imjMtsitiu ilu haif’-.t -T .<ui<I,nutts 

capable by tin ii fbiluiu uf '.ajipHtfii \ (< o \ r 

iliesc means «ui‘ « itln i <b Hf i* m, m It j> *J ttt i n tnu\'tb il 

the duty icluius in tt-^ lull i'Hci tjaiii tm < 

That tills duty i', •'uuntiiiii vtiV'tiinni 'viiiiot be 
di'uiod. A iutuudant pujndittitm, b\ wbnb i tin in ium» 
punpiu than I'un be «• empbmii a* t » tun tin u ub 
histouco, is ft (lUtse tjf tlti', nvti, tint tan tuih b ,tvtnd,d 
by einij^Kitiun, win a it !*• tin* !< 'ub *»t a n,)nti.il nn u .n* : 
but j^eueially il !•' llu* elltt I t>f‘ tal-t pmn iplt in jutii'n .il 
e(*onoiny ; of Unit m sUia \\ bi* h. b\ pu ntitiin*» and diitn ■>, 
pampuas one buun'h ttf indiMti inb* 4Ut tuitntim il untw lii, 
and hodiues so inanv to pui-m il, that tin* la uKi t is M»in 
ovorstueked with the ]rt'ueieds of lie ir labtnu, .aid tln^ 
aro tbeii loft to staiae, or Ihi'ohji* Un oltjtt «»r jaiblu* 
charity, A tuminmuy forcij,'n dcnnintl ni.iv .(},«> b.iec 
the &auio oftbet; but| in Hint niM, tin* toniimuiiiv, wlutli 
mttst liavo btscu cnriclied by llio cH'cit • of tii ii d» m.tinl, 
will bo bettor able to la'ar the bin tin n, and oie^ht not to 
complmn that it is fonvd to »ivcoc«,i ion.d siijiptnr to 
tho unibrtnnato iustnuiients oi its prosju titv, IJul, in a 
country where the ordinary price of hdiour is wore than 
feuSieieut for tho maintenance of the pool, tiny i.ui onlj 
be a serioua burthen in co«wji|uencc of the want of true 
principlai, or a good ayhtow ol‘ cttforciug them, autl the 
whole Boorot lieu in tho finding owploj muni adiiptud to 
every applicant for relief. The niutiWr of those who aiv 
incapable in any degree of couU’ilmling by labour to Ihoir 
own support, ia Ycry ismall j and it in evident tliat, when 
none aare idle, the cost to the state will bo only equal to 
the <H]|fereaoe between the prooeods of eueli labour and 
the expense of supfK^Jtj hnt the proceeds of ordhvary 
laljotp* aw Bupposed, by the state of sooiety, to be more 
iuffifiiwt fw j thepsloire, inakhig all 

L as4 cdh®r di*- 
iw-bw Mltu^oaai, |$i9oeede of labour, 
ecniduiiitei Kill as* 
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skort of the expense as to create any fear of the ruinous 
consequences which attend the increase of the poor-rates 
hi England, 

A.t present, the duty of supporting needy relations is, 
by tlie law as well of England as of the difterent luiited 
states, confined to ascendants and descendants only. To 
extend this obligation, so as to oblige collaterals wi thin 
the second, or perhaps the thhd degree, to contribute to 
tlioir support, would, it is thought, not only lesson tho 
burthen on the public, but prevent, by the advice and 
interference of Mends, those imprudent engagements, 
which aro the piincipal causes of poverty. Should it 
have this effect, it will lessen the weight of the objection 
that a public provision for the poor will increase the 
numbers, by rendering men adventuious in speculation, 
improvident in marriage, and careless in the conduct of 
then affairs. Most of the writers on this subject state 
that this effect is produced by the poor laws of England ; 
but it would seem that the natural love of independence, 
and the sense of degradation inseparable from a reliance 
on public charity, would always prevent this provision 
being calculated on asadesnable resouice ; and we might 
ratlier conclude that the numbers who ai’e reduced to 
tills extremity by extravagance, would have been equally 
prodigal if no sucli provision had existed. However this 
may be, in a country where the sense of shame is 
deadened by misery and extensive companionship in its 
degrading effects, and where support is afforded without 
exacting its equivalent in labour, it is believed that 
nothing of this nature need to be apprehended in one 
whore the natui’al repugnance to live on charity is 
strengthened by tho ease with which labour can procure 
not only support, but competence and ease ; and where 
the relief that it is proposed to afford, can only be^ pro- 
cured by bodily exertions proportioned to the ability of 
the party. Such are the reasonings and facts on which I 
have ventured to propose, as part of my plan, the house 
of refuge and of industry. I deem it a most essential 
part of the system. As prevention, in the diseases of the 
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body, i'> lcis& painful, less exp* nsn.% and inovt* * th* i< nius 
timn tho mo«st hkilftil ciuv ; so, ni (in nnn d m tl nb* s <»{’ 
sociefey, to arrest ilu aif u»tts In fnii tb* piolli” i* \ s 

tlie Filia]JO of ciinu* ; to take lionifb pan i Ui-t* 

or prctciito *tf i( b* Mii'jj i b« ni- I ' li oid m liv th U , 

to rofoini tlnon 1>\ tdin iliou. .uni ni iki th. i as o mdi 4iy 
couliiirtiti totlnu supfHtit, diliii hit *i»<i * .]« ii 

s>ivo; \ull lit tuund nioie cUk itnl m tin 'tijipu noi nf 
oftenciv, and nnne etauvnuu. 1, tlim tin Ih'i oi-iiii'/td 
hyntomcifpimislimeni. Aiiolnnu ptrpAjattd, infin I ho 
luhh BUbtaiued by its eonnutssloit. and ft • <|in tit l\ I ii il ol it s 

I'opotitiou added to tilt* t'Vjiinsi oi itspuiU'linn at. TM|iit- 
vciifcun odc'uco rtaptirt's only (bo pto\ inti* oxpt jim •»{'♦ dui* i* 
tionaml coulinomtail, Tlieso lo.i'tnts b i\* iiuhtei d im in 
f)U{»f?Lst the plan of *4<‘noral idtieaiioii, and lot ot,ihin» uiih 
tho feytjieiu i oiltr, fslabli^lunuilsfor tin t< In foi |>ftti|u i , 
and tlio bociubiou nud iitsiiui lion of tin \n iniis mni itlb*. 
Those inbtitutiouB, iiUhoU}>h (ht,\ nniv tniiMuii nth ho 
placed under tho immediah* dirot t»»n of the tmt -ujHi- 
intendeni^ are cH«eutially dilii tent in (In ir t liai.n t< i tin- 
one is a prison, tho other a plnet* t»f tofiiiftx Tin- ohjeet 
of one b instruction, of tho other leiuf. ediuaiiou atul 
industry arc ouds common to both. Tiwiefott-, tin- 
regulations for tho ono ptesciilM- ntiie( nehisiou und 
coerced labour, xvhile the confinement and ebissjln-utimi 


of the oilier is merely such us is noet-ssaiy fi»r the main- 
tenance of order ; and tho only imuulty for idh-iu-sH is 
discharge, with the certainty of being elasHt-d in tho next 
application for relief with those who are wilfully idle. 
The great objection usually mad© to establwlimonts of 


this land, is the expen^a This, in a great measure, will 
be obTdffited by a wise and prudent adiiiinifetmtion, by 
wbioSi labour, suited to e?ery degree of atrongth and 
Bidll may be protidedc Jit our oomitty there are great 
for tot poultry ywds, aad ^o 

ooci^oa!i of j^tatnre nmmtf for the 
P -wo o%> o!^ sm|doyiQ4£&^ of the mewt 
? latitad to 
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or tile yard, a rope walk, chair making, all the manu- 
factures of straw, cotton spinning, weaving, and other 
manufactures, of which more particular mention will be 
made when we speak of the penitentiaiy ; and it will be 
seen that, by pioper management, means will be found 
fco employ all the tenants of this establishment, whether 
in the seclusion of the house of industry, or the moie 
lelaxed disciphne of the house of refuge : few are so 
weak and infirm as to contribute nothing towards their 
support; and the great object will be that there shall be 
no idleness that ® not the effect of infirmity. By these 
moans, the actual expense will be much lessened; and the 
comparative account, truly stated, between the cost of 
suffeiing them to live in idleness, by contiibutions levied 
upon private or public charity, or depredations upon pro- 
perty, and the expense of this establishment, will show a 
balance greatly in its favour. 

We are come to that part of the system of prison 
discipline applicable to penal law, in that restricted sense 
which confines it to the prosecution and punishment of 
offences. In the project which I submit to the legisla- 
ture, I begin with a part of the subject that has gene- 
rally been most unaccountably, most injurioudy neglected 
The danger of vicious association is universally acknow- 
ledged; its corrupting influence has been portrayed by 
every figure that rhetoric could supply, and enforced by 
tho most energetic language of eloquence ; but its dele- 
terious effects seemed to be feared only after condemna- 
tion, and no efficient plan has hitherto been adopted, or, 
as far as I am informed, proposed to any legislature, to 
apply a coirective to it in the incipient stages of criminal 
procedure. Yet here, emphatically, it is calculated more 
widely to spread its infection. After condemnation there 
can he no association but of the guilty with the guilty ; 
but in the proliminary imprisonment, gmlt is associated 
with innocence. The youth who is confined on suspicion 
only, whose innocence at the time of his arrest is attested 
by his subsequent acquittal, leaves the den where he 
was imprisoned, with tainted morals, depraved habits. 
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passions oviitocl to . <oi*l lit .ii'toi iot* i to .ii<l 

Mill in puisuil** tihit luilvi ■> iii" ‘'iftitl niti tint t t tlo 
house of chtciilioii uiiU <» jiH'^^t tt» tio [h itui iitcai, 
ov, in oiu ]n\ still to li»' "lUtiv . In "to .Onit 

cities, mIu'U* tills uIduu i-* lo" t iMt* - h\, it oi* 1* i ( 
attended to. Vln the lutt-t d' •^ii-(ui 4 ’J'nu d Uit.iii- 
pciiince, tiiiiK' 111 Us luosl judiou uiU ii'itiilitij o <iii , 
an‘ thci’o coii'*ieu.U( <1, .ilid foiiii ) to • s ttl 
reudoicd luoiv dcktt'iiiiU'* lioiii til miMiut <ti' nipoitul 
dopivivity aiul uative jivollii-.o \ of v.lneli it i ul 

Tlio l»n<ie\\<dl of a 1<U'4< cuy i tut pliin in\vni<li iliojt 
I’epi'OsOiitiitivos of luuiKUi ii.itui*, ta it- luo i d <di <t 
ftliapu, at’t‘ asMiulth'd ; biouoli! into that 

tici aifc of fnnid, »o ul’ d» joi d uioii, iio lull to 

avoid dctt'ilioii, Ifiiuvvu to *> 110 , uuiv I*<‘ liiii tu'iu the 
other; wheie thoN* vho luno jmmi* tin «[i- 


plausrt' due to tholf dishiity, aitd h« who li.t** '■uthi'Mi, 
^lorit'H in tJio i'oust.UKy willi wliith h« li.is uidniid hi 
punislimcut, ami ivsistod lUo iittnupt* to nloim liiiu. 
Hero, ho who can “ eoiiuiut tin* oldt st ttiui. ti.i U(hc*'I 
sort of tvay,” is hnilud ai a oi’uius of Mijiouor oid«*i, amt 
having no interest to wnniiv tin* isdusiM* um* of thi 
discovery, he iVeely iiupurts it (0 Ids Ic-s iustnutcil <oui> 
pamona ThiwH, and all the other otleiuieis whosi 
crimes arc coiiuiiittod up<»n prtjp'ity, hen* U'liit the 
most useful instructions, not only for jH'ifK'tiug iheiii 
selvoH in fchoir vocation, but of thu jiroper objects on 
■which it may be cxemHod; and the euinpandUi ly sh»it 
detention of a largo majority givcH thwii tin* of 

immediately inactWng the lostsonH tiioy Imve ufoived : 
for it may bo fairly calculatod that, of thoHo eounuittcsl 
for trial, three-fourths (a) owcoiio conviction after being 


drained juet long enough to receive inatmtiou in all 
mysteries of t»fea4 Thia view of flio dtmgor of 
guilt, by between the guilty 

% Ibt |W t^we wat* oHamillDd to l!ie 

^ . .^-4 .. lU , ..ii . « ^ m 
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ia different degrees, has been often considered, and is in 
a great degree applicable to the association of conyiets 
in a ])enitentiary, as well as in those prisons we aa-e now 
considermg. But, when we add to it the serious con- 
sideration that innocence and youth are at all tunes 
exposed to this contaminating influence; that laws which 

imtted but bailed of Ihe^e 5 il, 180 weie acquitted ; which produces thK 


losult . 

Committed for tiial, 23G1 

Convicted, 3 G 1 

Bi&charged or acquitted, 2000 

In 1823, weio committed, 1928 

The whole niimher tiled that year was 599, of whom 177 
were aoqiutted, so tliab the number of those convicted 
was 422 

Total discharged or acquitted, 150G 

In 1824, committed, 1961 

Tiled 086, acquitted 169, convicted, 417 

Total discharged or acquitted, 1644 

In 1820, committed, 2168 

Tried 047, acquitted 161, convicted, 380 

Total discharged or acquitted, 1782 

In 1820, there were committed, to the 20th November, 2046 
Add in the same piopoition for the rest of the year, 227 

2273 

Tried 062, acquitted 200, convicted, 462 

Total discharged or acquitted, 181 1 


This is sufficient to show that, in every year in one of our cities, from 
1000 to 2000 persons of both sexes, all of whom are legally presumed to 
be innocent, and a large proportion must be really so, are annually forced, 
by the opeiatxon of the laws, into the closest association with the most 
abandoned of their species, they must eat, diink and sleep with them. 
They have no retreat fiom the infectious atmosphere of their society; 
and, after having been thus forced to enter the school of vice and crimin- 
ality, the 2000 disciples are turned out to practise the lessons they have 
learned t And this is the wise system of laws that needs no amendment 1 
Thib xs the humane administration of them in a noli and enlightened city ! 
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roUY IILIHHU 1) 


prufo'-is tf> pn ''Cn’o Uio umimIs uitl jmvifv f>f 1h(‘ n, 
aiv mado fltu ijistutiai u< •. mJ' tin if d<-!rn(li<m; 

uxpvpwou CdU Ik tuu vtj'iijcj' t> Hi irlv •>! j .t'lHiu-iijut tit 

at tilt* apatliy or td’ it .i-l't'ii . \ui‘*, kii'iwiijtt* 

tlie ovHh of tUo 'iVtli'iii, t.iu uHt i ii ti» > ttiiriuot , nr m ho 
will IVit tiiko tin* trollhlf <o iiihtriH th« in'.* hi •< i>ii the 
suhjoft ^ indi-frimiii.iU* (‘itniim iin 'ii, [»i> ]• ii.ii'tiy to 
the tiiil, hn^, iu thi-. njnni. hithtUn iutii * oii-kh r< d 
ouly iu Us amtiiuiiiuUnuf lUifl tlto » tUtu’t't itu* 
BuMcioutiy dmislful. {htl iln m i" .u»<ttlttr \ of its 
euii'-'Giinoncfi, its iiioutfilth* «'uhm*i(Ui uk U'll ouly 

shocks tlio uiuloFhfrtudhiy, Itui l.icti.ih, tlo It* 4 ftn-liu''-* 

of the heart. Tht* only di'cniuiii.Uittu tn.wh Intwisu 
tho whito tf'uauts of tiif'iu plat** ’* oJ' t oufiufuioiii is that 
of tho «t"3ic8. Tho women an* lopi in ,i -i'ltaMlf 
mont, the nn*u hi as luuuy othoi- us the pji^ou ran 
aibwi, but without auj distindimi hotviooH tlu ut. Tho 
innocent btrauger, iinaUo to fiitd ‘•••uril^v, K joint toiwiit 
of the Bftitto chamlaTs M Itli thru* tlmi''. oonvutod I’oii" 
victs; vagrants «unk invitv, and luurifhd hy iutoxha- 
tion; perpofcratorb of every iiifanions rnmo, ami tv*u 
with murderers taken iu ilia fact. Wouwu of iuimci mo 
ami virtue aro souieliweH foivud, by thi*! unlmihniuil 
admuiistration of justice, into au assoi-Ution with ull that 


M diagustiug in female vice ; witii vulgarity iu its im».t 
offenaLve formj with inteiuiiomnct* sunk to the lowi'st 
depth of degradation ; with evorythiug that cati bo con* 
eeived moat ebboirent to fenuUe doHciicy luid rofinenmut 
Thia is no picture of tiie ima^ipnation : the nii>ortyr hiw 
seen it* It is realized, in a greater ur Iohs degree, in all 
€te cito of the Atlantic shvtos ; and oven legislators, 


patatioiio n^tateamen, and henevolcnt philanthropists, who 
he^ legislating, emd r^isonuig, and de- 
| ||i « liaf the a^diisai^n of solitary 

of pnnyhinent alter eon- 
|n« eiieiemt step to prevent 
mnoela* 
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it inflicts. For, what greater punishment could be 
devised for a man of education and morala, used to the 
refinements of good society, than to shut hirn up night 
and day, for weeks and months, in a room crowded with 
the vilest of the vile, with men stained with every 
crime % or to a woman, not sunk herself in. vice, to 
he associated with the most abandoned of her sex ? 
Yet such is tbe humanity, the justice of our boasted 
jurisprudence ! We begin by inflicting this moral 
punishment on one presumed, by the fii-st principle of 
our law, to be innocent : we add to it the physical evil 
of close confinement, without any of the conveniences of 
life, for an unlimited period ; and when, perhaps, his 
morals are corrupted by the society which the justice of 
hw country has forced him to keep, and his health is 
destroyed by the rigour of imprisonment, his innocence 
is declared, and he is restored to society, either to prey 
upon it by his crimes, or burthen it by his poverty. 
What greater moral or physical evil, it may be asked, 
would have been inflicted on the guilty, than this which 
tho innocent is made to suffer \ An eye-witness to more 
than one of the scenes he has described, and which, ho 
repeats, are not exaggerated in the description, the 
reporter was deeply impressed with the necessity of a 
radical reform in the system of detention before trial, and 
has embodied it in the code which he presents. Persons 
whose liberty, for the good of society, must be restrained, 
are either those upon whom imprisonment is imposed 
merely for the purpose of securing their appearance when 
the purposes of justice require it, or those upon whom it 
is inflicted as a punishment. 

Tho detention of those of the first description, to he 
just, must not only be necessary, hut must be attended 
with no i)rivation that is not absolutely required for the 
end proposed, and for the preservation of order. 

Each of these two divisions is composed of several 
subordinate classes, for the goveimnent of which dif- 
ferent rules are necessary. None are comprehended in 
the first who are ablo to find a sufficient pledge that 
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tlit'ir poivoii.il iiti* lulutct V. '}! l« V K* n u t> 

tor. lUu jturpoM - of ttii. t iKu oijUM th J 

tlio^c oonipii'-iuy tlo" iliM-ion ioitM ‘iin,i timi : 

1 . IVihOU^ who ( {« -tnuoiiv 1 111 1 1 ii\ 1 hi iln in 

ve&tio'ation oi souio hiii»orl.iiil Hiu'. • . 

TIlO'i’ ill {’ll'* (I of Iili'di M(i fitoi, 

Tlio'io cli.irtii'd vilh num 

' Thf ihvL 01 tiicH’ i-li'.M ' i-* ipn.iitl fioiti tin u\o 
otUws Ity an o\ult.jitly d fliMim TitoM v.hii 
coniposti It are not pn-'.miiod lo In of ,nn t»tH in o ; 

th<‘ iuniporary juisatioii of tin ii UIm h\ i* .i u«n">.!u s 
'saorififc for tlio sifoty of 'iin’it u ; it i* t.iki ii on tin* 
saiHu priwipk iliat ju‘*tifi* ' tin* .ippioialitiou of jnuatc 
projH-vtv for hihI ii « mit \viiii if i!io 

same nj^lit of iuflfiimilj ; nliitli iiMl*ioh(i\ ila Oinlt ilot ^ 
not fail to ]»rovitU-. 

With Vi'hpi’Ct to tho two ntloi’ tin It t' l}ii> 

(liiVcrencc, that, in tluM*, tin if k a j»i« 'miijiti* ii of uuitf, 
aiising from lui m'fiHution oii f/.ith Thf ni.tsiio. ih.'f 
every man iis jwhuinfd iiuiocfut laforf foi»\ifi!on, (., 
like many i.»ther k-gal maxiui-j lnu only to n i-fri.iin 
extent. In ita nj»plu‘atiun, it i-.iu lumii only that pimtf 
mvust pret'edo conviction, ami tliaf invUNition aionc i*i not 
one of thoKO prusumptioiirt whicli throws ihf ln»<ht*n of 
proof on the acciwod, and causes lihn to he l« lif \ « d guilty 
unlebs ho show's hiiueolf innocent. iUit it U not tnif a** 


res^iwtte persons accused on oath in a form. ’lltK 
is snflloieitt to justify every mcaMuv for sicuiinji? the 
person, because it creates such a presumption of j»uiU as 
j^dses a prohability of a« attempt to escajie |mnwiim(*nt, 
and OM, the dii^’eo of this prohability is fimmlcd the 
dietiaotjoti between the second and third daiftieM; the 


to attempt an ft»sajie being’ greater in pro|torticm 


te the mi 

ood® 


Sjcfttude in TO,« puaiwuaent. For those reasons, 
iwete diafc of the ftret cls^ to whom 

kar oHeviato of 
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proved, by a comparatively light penalty, neither the 
temptation to escape, nor the evil consequences to society 
should it be eflected, are so great as to justify a rigour 
of confinement equal to that which is necessary to secure 
the third class, accused of ciime. Those degrees arc 
distinctly marked in the code, but it carefully provides 
that none of tliose comprehended in this division, shall 
■suftbr any other inconveniences from their detention, 
than those neccssaiy to secure their personal appearance, 
and to prevent the evil association, no less requisite, to 
y)rotoct their own morals against the contagion of vice, 
for tins classification is essential to the other and no less 
important design, which has been before stated in this 
vopoit, that of separating the persons composing the two 
(ii'st classes from any communication with those of the 
third, ami the individuals of this last from any inter- 
course with each other. The presumption before alluded 
to also justifies this measure. It is one of protection, 
from which the innocent have everything to gain, and 
of which the guilty cannot complain : for it imposes 
no tinnecessaiy resti’aint, and takes from them only the 
power of corrupting and being further corrupted. The 
danger of guilty associations ; the duty of avoiding them 
hy a careful scjiaratiou of the innocent from those who 
labour under a presumption of guilt ; of those accused 
or convicted of ofifences, implymg no great degree of 
moral turpitude, from those who are presumed or known 
to be guilty of crimes which evince depravity of mind 
and manners ; of the young from the old olfender ; are 
considerations on which the Code of Prison Discipline 
rests ; and on the Code of Prison Discipline depends the 
whole system of penal law. It is for this reason that 
classification before trial has been provided for with the 
h.uuo care that is required after conviction ; and it has 
been particularly urged in the repoii, from a conviction 
that its importance in penal jurisprudence has not 
hitbovto boon properly appreciated. It is proposed, not 
only that tlic jlacc for this confinement shall he separate 
fr‘om that in which it is inflicted as a punishment ; hut it 
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ig called, not a in-kon, kit a norhn oi oni N{n<\ n,< »» h, 
that the name may not cany \\i<h it <inv i<h • of tii- 
famous puni&hniont. The maifo-d disdiiMtou i» th* |« a.il 
code, between crime's ami mi'3(lcmonu<»i-> , (h< dfui.t »>t 
moial guilt in the former, with nliich the lett* r for the 
most pait, not infcctul ; rondei-g a com '•pnioh nt dill* u n« e 
nccefSbaiy in tlio plan and mitua* «*f tin [liut'^hmnd 
inflicted on them rehpeclivcly. 

After considca-ing imprisonment as a neu -oaiyi* -trami 
merely, the only just character nhich, 1« Ibu* tiial. d *■ m 
hare, and showing the provisions in the ('Mile ni J’rison 
Discipline adapted to this end, itionmins to lie t ouadt n d 
in its double capacity, as a piJiii>hjm id am! tin in* ui* ot 
refom. 

The nature, jiropertios jmdcflU‘a<'v,of impii miiiim nt, .»« 
a moans of punishment, luivo benj so <ulK «lisfu id in 
the Introductory Report to tho Code ol <‘iinu • ami 
Punhihments, that no more will Ik saul hoi a than i' um 


sary to elucidate its modiiications uuU cumhinalion-? with 
the reformatory part of the plan. 

Of imprisonment, the Code of Crimes and Runi'-hnit ut- 
directs four grades; simjilo impiiHoiiitw iit, simph na* 
prisonment in close custody, imprisonment with lulKitii, 
and imprisonment iu solitude. 

The two first are applied to offonoes iiivohiag no giOKl 
degree of moral wrong, and therefore ought not to k* 
cokbunded with othei*s, in which depravity m apj^reid. 
Some loss of reputation, when tho laws are just and iia- 
pariaally administered, necessarily is iucumitl by tlm in* 
flictaon of every punishmeni But dis®*raco ought to bo 
attached to tibose only which are inflicted for ©rime* 
implying aiomi depravity. Hence tho dbtinctioii which 


l%w hae dia'we, «md wHeh Oode X>»- 

il^lW mamfe between amd cdioeiu 

^ dWnniiici^ d^wwi vkm^ ww«U m 4 
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mitlty of biualdng tlio provisions of iumo positive law; 
hut It would ho coufoiuuliug all idcsvs of pio^iortion iii 
puuishiuout to conduct him to the same pi'ison with the 
thioi (u assassin. xV dc]»aitmt*nt, thtrefore, in ilie house 
ot dol(*ti(i(m lb dosigiuiti-d foroftcndeis of this description, 
uhcthiu* the sentuiK't* ho simple coniinouient or imprison- 
tiH'iit lu close f ustody. The diseiplmc applicable to them 
is also lU'cesHurily ditlcient fiom that lequired in. the 
pciiiti iditUy as im gicat moral guilt is implied in the 
oir»‘iu*es of \vhi< h they have been guilty, and the detention 
is limitod to blunt jicriods, ho the iinprisoumuit is in- 
tfuded moio foi piniisiiuient than nfoiiuation. In thib, 
as in all other jdaees ol* loulineinoJit, under tliif* feyfitoin, 
complete s{ [uratiou .it night is strictly enforced ; the 
means oi education .mdieligious instiuction are provided; 
wilnsionis graduated ai'ceiding to the sentence; good 
wholesome food and eomfoi table lodging arc provided at 
the jmbhe i\})miso; labour is ponnittod but never en- 
forced ; vicious nssoeutions ]»rocluded, but close confiuo- 
nieiit ni‘V* i h Miiti d to but wlien directed by thu judgment, 
or leudt led necessary to preserve tiu* order of the prison. 
The distinction hetwi'cn binijde iniprisomnont and con* 
tinmnout in clo>-e custody, is siiffii ienily explained in the 
Code of fJrunes and JhtnWimontH ; and tho precise mles 
laid down in the Code of Prison J^isciplino for tho treat- 
ment of piihOiierH under these punibhrnents is calculated 
tt» prevent oppression, on the one hand, and on tho other, 
Htrietly to enforce t)io execution of the seuteneo. How 
different in itn very nuturo ! llow infinitely so in its 
effecta, is irapriaoument, under these regulations, from the 
mmo punishment as usually inflicted for slight offences ! 
The hoiTOis of a bridewell have boon faintly doiKsribed, 
yet it is to such that the misdemeanant under the present 
lystem, ia most of the states, is committed, to pass the 
period of his eonfinement without labour or instruction j 
and either in tiie congenial ai^ociatiou with vulgarity and 
visa to fbiget that he is in a pkoe of puiushment, or, 
|pom iiii»rahb<wed contact, to fed the physical 
komoed beyond otfeuMon by a 
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iiioml evil is mfliitod •\\itlioiit !• ii.u ojd.iimd Uy 
the law : wliPiva'i, uu the plan I »'* , i< t 'j< ‘t. i i \ il 
being ssuflbrecl than prtn th.il dijx* tt il in « t-t < ui t um , 
and nothing left to the (liMTtti<»ii of tin iik^ \ kt . )n i 
the judge is enabled, ith a pu-tisiun bvitu* llnj»t^^li.h^ 
to apportion the puin''hiur‘iit to tin* oillnt i lit i* tnibii . 
liowever slight the infi’action of law tljat in\ohMl tin* 
penalty of eorifijicniont, an ludulimto tn il of h.ul a ti* itt i< >ii 
was neees'.arily annexed to it : and if a h *•}» * t ild* ni os 
for an imprudent broach of tlu*]HM<e, oi for intt uijH t.d» 
expression in court, slioiild }«• toiniuitb il to pu on for ,i 
few days, it depended on the aecideniiil tintttiet met* of 
the nunibei*h in the bridewell, and *>tniH tinic„ o.t ils' di-« 
position of the kccpei*, or, wliat \'- woro . on {lie m .dih of 
the party, to determine whetlnr Ih* -iHmhl }m •% tlto*-* 
days in a comfortable a]»aitut«‘nt, nukiic^ io»n\ wtth In', 
friends, or should drag them on in th** <( t\ of f lon*>. 
Now, the magistrate will know the e\t( lu of tin* 
ment he awards. Hhnple ini)«'Homm m i'. ihfiind, «•< 
privations, its indulgences, the peimlth ■» .littnrbng th<‘ 
abuse of them; overythhigisaceurateK in.iiktd. With- 
in certain limits traced by the law, tlu*M- iudnlgi tu > •» m.ty 
be ri'stricted or enlarged by the jtitlge, not by tin* jnih i j 
according to the crrcunistances of tins olU nee, not ae< ord 
ing to the caprice of a turnkey, or tin* eapiteit\ of the 
prisoner to purchase bis favour, ikml siinphi inipristm- 
ment, the loweist grad# of corporal puuihlmunt, fotuutly 
an en^e of torture to some, to others a mtHfkery of jiw- 
tice, to all tire means of depraved and depraving «HMa‘iti* 
tions, becomes, in the hands of adiwsroet judge, an elastie 
instalment of coercion, that may bo made to prow ca tlio 
amallesi transgressior^ or expand to fit tlie l%he«t mie- 
nktaeanor to whiA it m apph^. 
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codos that arc submitted, fiist, to mako the jud^’e coe- 
hue hiiuseli’ ia hi-» suitenco stiictly Authin the limit*? of 
tlu* di-eiA lion that ii tiivon bun, und to exercise that 
(li'iniion as imub as |u)f,sibie by the application of the 
uci.il j tiles that ttre prcMTibod to euide his judgment; 
uml ai'tt'i'w.nds, vtlieii Ja* has pronounced, to take away 
all othi i (liscieiitju that might alleviate, increase, or in 
any maimer altei the jmnishment, except in the cases 
sptcially provided for. In the case of simple imprison- 
ment ill close custody tliOhO luloa and exceptions, it is 
tlumulit, AVill be ioiind U> .uiswcr these cuds. This giado 
ttf punishment is the last and highest of tUoso inflicted 
foi misdemeanors; as it is mteiided by the Code of 
riUms iuiil ihmisbmtnt. to ,ip])roai‘h the severity, hut 
iiot to be allt tided with the degradation, ol penitentiary 
eonliui im ul in soliludi*, so the (lode ot Ih’ison Discipline, 
to liivi lilnt to tins disthu tiun, bas piesciibed a treat- 
m< ut tbal slj<rtild inaik, both to tbo suflbrer and to others, 
that nil bough tin law pimisbcd bis act ns au ottbuco, and 
lUiom* il him to a piisou for pumsiimcnt, and to solitude 
am! relit'ctiou for repent auce.ytt it dots nut confound bis 
ofllun with tbo»e which, by the ^feneval consent of the 
eUih/a'd A\oil<l, has been cliiiractciizcd asinfamous. This 
imjMUfanl dtslinction, till iy discussed in the preliminary 
n }>oit to the foinier Oudois referred to here, only to mark 
{be}‘ason of the dilleivnt places assigned to these two 
sjitci* -» of close custody, and to account for the different 
dinciplim by which they are respuctiAcly regulated. 

We come now' lu the beaten ground of pcnitontiaiy 
ilWupUnu. The first remark nocessary to explain tlie 
nature of tliat Hystem 1 have A’ontured to rocommend ih 
tbia : that tlie penal codo assigns this punisliment to no 
of^eea but such as suppose In the ofiendor a depravity 
and eorruptioii of mind Avhiob requiren the ajiplicatic® of 
reformatory di'sciplino as well as puaishmeut — ^tliey must 
not bo aeparatodr And wltli the respeot due to the great 
witew who have devoted their talents to this interesting 
sttbjoet, it mAf be permitted perhaps to suggest that 
nujiil of tibm m h eonaideriat the true end of penal .laws 
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tobeeitker imuWmicnt .duik, Ml i funM'ua iuu . \ 

good system must fimibhii* tliuii lud rli v t . \ ' 

loiice of tlu pl.ui !•>, hut jo 

roforuiatiuu (Munut bocuiiial on ittii l>\ j"i t to Mil 
sufteringH if tiun do not muiuiI i i' t < Jitmi’u, 

inu&t iieisossaiily deter iuiiu .t H[ufiti*nti{ m lo u t- 
oroat a degiou as any other bodii\ ndhiuoK mcmI It 

the rofonuatiou js eomjdetv, ue li.u»* tie dtoibtt .1 -uj 

unco aiishwj iVoiu the moral re*trauii <tnil il u lui o 
brauco of the pliyshMl as 11 as uh tit >1 sulK 11114 \ .ot 

oxfuaplo to di'toi ollii’ls, peiuti titiat^t uopit ooiu nt hi 
bacH coUhidered to boflefbelise la tltis. ihif bi t* tie «» d 
is gimtor than tho iijtpaitmt sulFt‘iiin 4 , v\h* it 4 - it 'Oiohf 1 » 
be directly the reverse* ; the .tjtjuii ui hoithl • end tie 
realpcim; beeaus('thet»l)j<>ctofthttmie 4 »»tlots vumld 1» 
attained ■with us lit th injuiy as pos^ilih to tie xidhtn* 
— ^it being n iiriueiple that im mem e mI tl tn m ■ - oy 
to produce that tftecl ought to in inlUt t* d. ’Hie pi i!i«*!|iii* 
istruo ■when mudiliiel stins to }i'i|uh» i)m* ii iI siutmuo 
to be sufficient for detei ring tin t‘)ijuui.»l hiiu ilS, tid iIh 
apparent not to bo sei great as to slauh In .ifalul that 
it is cruel or disproporUemed t<> the edlitui but n tl»*< 
application of it to peniteuthuy hujntsosmevitt tiVtU meh f 
The prisouor is not, ssiy tlmso who use this jugume*ut, 


always exposed to view, and, when he* is seen, bis *«}>{« at 
ance may not indicate the auflbriug uindj he undergoes 
The misery of a restr«iint for years, ptthaps Jbr life, 
cannot show itself in tiie few moments of a eawtiMl \ wit ; 
he appears well fed, well clotiietl, and Uio klwiut whieUiio 
IB seen to perform is moderate j there is notliing, therefore, 
in the a^oct of the man to show tlm wrotcU«ltu«B« that 
must be <n?eat0d by a whole life doomed to forced labour 


and degmding subjection. In this maaoning, however, 
we lose sight of tiro operations ; the one gdlpg on in 
_ toijid of the conviat, the other h that of the upon 
ihhishstoent 


i<h leisen the laro# of this oli|s^ 
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iiltli* (o h( ar it. Houiu ‘'felrango comfoit” €ads its way 
into lii.. < t }], .tnd i!lumuiiati.s it with a liopo which, though 
Imu dttniul, dots not always badden the heait : 
t nipluym* Jit iufcuiiipts uauabj thoughts, during the 
day, ami jiioduots the total oblivion of them by sound 
'h < {) at night , and the misery of confinement for life, 
-pii ml in nnhil piopoitions over each day, is so much less 
in any particular time, that, in many cases, the apparent 
is greahr than the leal suileiiug of the convict. On the 
otlii r hand, lie who is tempted to offend, and may be 
le'.tr.umdb} thellai orpumsliment, will add to that W'hioh 
lie knows to tvist, but which he does not see, all those 
hoiroH b\ which mysteiy always aggravate.s appro- 
Ih mled t sil- ( 'ir<‘umsUuces, too, maybe superadded, to 
.Uiilvt tin imagination and iuevease this efiect, without 
iueit.isiiig the rial sutU-ring of the prisoner, %vhiIo they 
iiugnutu its app.iient intensity. Thus imprisonment even 
tt 'll d li.'i this lule, is far from being so iuolfioient an engine 
of pindshiuent, wlnther eousidered as the means of 
dt b 1 ling the ofii tidt r himself oi others, as the objection 
supjiosis. And, (ten if w'e should discard the idea of 
icfouisttion, puiitentuiiy imprisonment has advantages 
which few other mmleM of punishment possess. Jt is 
|M imaueiit ; the prison issdw'ays seen ; and even if we do 
not visit its gloomy cells, the imagination w'ill peojdo 
flam with u mints of its own cmition, mut'e siptalid in 
app» malice and hopidiss ami <lejeeto(! in mind, than the 
reiil culprits who inlmliit them; these two will Imve 
tmtmgli of siitfering (discarding any hut that authorized 
by law), to leave a lasting impreHsion, and to prevent if 
any thing (diort of rofumation can provent, a repetition 
of guilt, "Whatever advanta^a penitentiary imprison- 
ment, however, may poasesa as a puniahmont, it is certain 
that all punishments, considered merely as such, have 
fai Vi }n preveoting ofences; and the severest have 
always without exception, been found the least eificacioas. 
Bat, if punishment alone is ineffloimit, the reformation of 
olMbr, if it were posaWe to effect it without punish* 
wutdd bt »9 » W isafts «a* ft gmter degree; the 
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reformation of one oflomkr wouM Iw’vt liUl Uftit >0 
hib fellovvb, xinle‘s'5 incited .js jii .nl<!iticm tl uithic t !n< ot tn 
px’oeetd : kntto ulute t]ii'!<u* 4 iuiicnt i-. li<> U' 

no nitAiii of leloiuMtion Invt Itctn |(Io}mi mI im < ot \\< 11 
])c nnaiciiunl, Hull uin Ik* applud nitliont iiiijn 1- miiu uf 
or other ustnutit, hui mipiiMmni ui 01 k tj i-m » 11 

evil to the siiliinti, .lud all <\il iin|Htvtl m nni.niu nc« 
of evunt is pnriibhnu ul ; all letiuiiulon diMiphiii tl»ci« 
foiT k necessarily c'cmnecdc d nitli puni hiui nt ; and 1' 
would, hut tor one consichTaUon, 1 « ni\i ruiJ'iU Hi* 
truth of a thcoi’y uuippheahli to tin ''ultjc c t if fouu I t*» i« 
true, were we to inipiin win tiui refouiiiUt»n on^hi to 1 « 
the fsole ohjoct of jcemtciitiai y discipline , 'I In i*t»n i<h « t 
tion which iiloue leiidirs the inc|uit\ piopii, and at tin 
same time hiitliiy iuipott nil, is this, tiiai if n foitnitton 
offheoffendei he the only ohjtei, and tin t \aiuph ot ij,> 
punishment is not to he eotisidend, tin n the «iid«.i\oiii 
m establishing a mode of disci]tlme -hoiild In to n ndo it 
ab light as possible, consistent with tin* end to h< atuttnd, 
wliieh, by the argument, is rifonuatioti aloin* ; huaiis* 
it is a true principle, that no gmiti r c \ d ought « s 1 1 to be 
inflicted than is net essay to the »‘n{| , mid tin u foie, it 
borne legiblatoi, a proselyle tolhisdcH'tiine, hliould lieln \> 
that niHd pel suasion iiwl indnlgenee wire heitii uisliu 
ments of reformation than coeiced khoui and itsiuiiijj, 
and should act on this hclief, the t'xmujde ctf thu jaimhh 
ment to deter would be lost ; and though one coii\ kt 
might go ont a real ora pretended wuiit, sou a Hnauis 
would pursue his track of piofligacy, secure that, even if 
detected, instead of pumahmeiit they w’ould rTOfive taily 
advice and indulgence. Tlu* doetriue, therefore, that 
reformatioa i« tJis sole end of ponitentiarj' puniultmont, 
desemres to be casamiaed. If it mean the refonaation of 


tie tKdptit, and of all wbb Wk%hi foHow bis examplo, lus ^ 
* nfisdl;^ oiB# of its (a) would peiclia|Nt 

jSStm bddfttfaag', the is one only 4^ word* j 
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}»*•* 'It nN tli^ r»th( r froiu coumuttiii^ the ciime, it iiiu%t be 
h(rMU''ehi k.U'' of tb( reforaxatoiy discipliae ; 

U thm th t( lit <l by tlie ivanijile, and mc arave by 
tlifk »i lit to.iiU tt» thf* siitie point. But, moie fairly con- 
'*ilt It tl, tin* {iioimant ii tins nimo is an evU, punhh- 
.»!' lit 1*. >11 1 \il ti)]mni''h, theiofoie, is to multiply instead 
of diniitiislinio i{, miloss it 11111 dettr the otfendei as iiell 
.)*> oUni*» but it IS pioicd, by long expeiinient, that 
puiU'ihmt ut has l.uhd in this (‘ITect : theieforc it is use- 
It ss Vi*, tin, oxpt uence has pitned thatseveie an* much 
It ''s t Ith acinus 111 in luildci' pmusluucnts , it is fair, then, 
lo btduM that the nime yt>u diminish tlm seventy of 
,\ttur laii'>, tin* nioK* (.fficacitms iiill be their operation 
unlbi tuu ctrtis (pu nee fuilbei, ifciimcs decrease in the 
siiut ratio iiith tlu seicnty of pinaltics, that it is not 
flit {« II tlis that di ins, Mid if it does not deter, it is not 
oitli u>( It ss but wron^^, because ive set out iiitli the in- 
ciuitiomtible ptMtioii that this is tin* only legitimate 
oltjt 1 1 of punisbiuent if ci lines have been diminished by 
ptniieninri iiapi i-oiniu nl, then it <onJd not have been 
tin* purii'-bnii Ilf that opt ratt d. it must lime been somC' 
thing ebc. ami lit it stum'tfiiiiif should he the great object 
t « » kt i p in 1 it “H it is u ft rt mation. 

A gicat lU'or at the bfittoiu of all this reasoning is 
one alitadv refirred to, that reformation is considered 
abstractly, Mitlniut any considimition of tho means by 
\ibith it U lo be brought about, which is the ivil or the 
punisjinn nl of sechisioii, an<l which in inscpaiahle from 
it ; anoth»*r not less striking is, that, supposing reforma- 
tion efteetHulIy to ]irovont a repetition of the crime by 
the offoflilor, the reasoning gives ub no uieanu of dis- 
wvering how tJiis will operate to deter otheiu, except 
throngh tho fear of tlio reformatory discipline, which, 
ftooi its nature a puniahmont, is discarded by the 
argament finom having ofFeot. The other fallacies are, 
fiwitj, In plftciDg crime and punishment as evils of the 
name aateWi. Crime is an evil operating on society ; 

in the Just degree that will laevsnt or less^ 
Jihaiii, to fer from bshag m » a good; its pain is 
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only felt by the delinquent : the immediate pain of the 
crime may perhaps only afect the indmdual sutterer by 
it, but the alarm it creates, the certainty that, unless 
repressed, it will be repeated, spiTjads through the wJiolo 
community, and the iincm-tainty who will be its next 
victim, makes it an evil to all. The error lies in taking 
that for granted which is in dispute, that the tlivad of 
punishment does not deter from ottenceH. iVnd when 
that comes to he proved, it is done by another fallacy ; 
there have always been punishments, aiwi there have 
always, been and still are offeiiee.s; if puuishmcHi. would 
prevent them, there would be none. But my argument 
is^ not that punishment will totally prevent, but that it 
will' diminish ciimes ; and in <n-der to prove that it has 
not this edect, it would lie necessary to show a stutts 
of society in which there was neither pindsbiiH-nt nor 
crime. .Besides, to convince us that ptmlHlnuetit in its 
nature can have no eftect, it nuist be shown to lmv«i 


failed when applied in its most ptwfoct form. But no 
btte pfetends that this experiment has been ever tried : 

: on the contrary, tliose who contend for its eflkacy, when 
applied, have demonstrated that, throughiMit 
. the:,w{)i’id, it has, in all ages, been wofnlly delieient, Ko 
'; ,;tone h^ yet gone eo far as* to dtmv the conclusiun that, 

, bec^se mild have : generf been Ibiiiid more efticaciods ; 
•' '.pimMin^hts, , .tljerefore ' no penalty , nught:. ' 

,yet,-:if",we ■ asseit/'tl^t 
,oidy’;, object,' ' this ‘ is .■|l3ie'''/j5i!kiii ''aa,jd' 
tor ;'l^iea',' e^ery .pain,, . however',' 'email,’" 
be a' useless,; .and' there- ■ , 
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finoiiient into the same period of exquisite miaeiy, fol- 
lowed hy loss of health or of life ; and he may do this 
without iiicmTing any penalty ; for where a full discre- 
tion is given, there can be no penalty, except in extreme 
cases, for its abuse. If he may, at bis discretion, inflict 
RtripeH fiir disobedience or w'ant of respect ; if, in the 
language held from the bench in New York, it is his 
duty, “ l>y all the means in hk power, to make the con- 
victs feel the awful degradation and misery to which 
thoir vicious «:ourses liad reduced them,” and “ that the 
onltimry sympathies of our nature Could not be extended 
to them if this bo permitted, or especially if incul- 
cated us the duty of the keeper, imprisonment is the 
worst of all puuishnients, because the most unequal. It 
is, then, no more the wisdom of the law applied to the 
by the discretion of the judge that apportions the 
punkhmeut, but the caprice or passion of an individual 
in tlm exercise of a fearful duty of forcing a convict to 
fcol the twfuVmkery and dcgi'mlation of his situation. 
If labour bo . superadded as a punishment, the danger of 
this disKsretion is greatly inci*eased. The same labour 
may bo mkery and death to one, and no more than 
wholesonw! exercise to another ; and the greatest abuse 
and oppression may be justified by enforcing a literal 
exmitidn of the sentence. The law, then, must, in every 
particular that can be foreseen, regulate the conduct of 
tboscf to whtKso keeping tiie prisoner is to be committed ; 


»ud after every precaufcum that human , prudence can 
take, tiia carelessness, dr passion, or pride of opinion in, 
the keeper, luay ^eatly counteract the operaiioii of a , 
system^ and hk intelligence, fliiuneiki- humanity, 
and strkt »tt®htidiii, may correct: soine of the eyilsj and. 
supply sdnm of the oinissidusi Wiich even the beft;^naQt * 
For thk reason , the importance oi* this olpcd ^ 
:,:hadrd6iitkiL;i»'":the' text„of 'the. code-j’ 

osiercTO pointed 
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that the otliuv may fool tliu Uiuwiy «'ith Mhicli la* ui- 
vostod, as woll us on hiin 

by tlio law. Tbii. was iliti iimiv ucaussiry in <n<ltr to 
counteract a lUTjucbtH* uocunst the eiupbiynunit nt tliosi 
to whom the custody of prisons has hceii im* inan_% a(»os 
t'onfided. A well-foundtsl projudico, tin Jnilor was 

only appointed to present the escapt* of tin proiui'Ciiou- 
uhseniblago of sagranih of holli soiov, eon^istino of tin* 
fortunate dohior.s, of iimoccnl or guilty priwuiois i-om 
mitted for tritU, and of connoted felons .iw ailing .'in 
ignominious death, whi> were placed in i«s cusindy ; 
wlulo ho had no moral duty to peHbrm, and was ilo 
more Cerbt‘ni.s to guard the dojuv «>f a tern strinl lar 
tarns, buch a [n*t*pnlice was just and unavoidable ; uiid 
as one juirl of the duty of a jailer, to prevud escapes, 
necessarily contiiiue-s to be \'este<l in tin* waid< ii, ih» 
etiuueiatiott in lh<‘ code becomes jmtper, in order t«» 
break the chain of ideas which might <»tl)envis», fnuu 
that circmnstsuico, aHsimiiatu the dmrach‘r of mi ofliei 
callir^ for high talents, mid Itoiiour and iniegiity. wlfli 
that of au mploynioul, the natural temhiicy of width 
was to luako him wlio cxeixdsed it an evtortlouer and a 


petty tyrant. 

I return to tbo poHiiiou, from which I may seem per- 
Imps to have digressed, that the law sliouid Ik- so fmiued 
as to restrict as much as iJossible the disert titniuiy powt i 
of keeper j it must designate tlio ]>unihhm«nt due to 
the offence, either hy an inwiable i-uie, or by a discretion 
Mt to til© Judge to make one within certain" iinutw. The 


oHfeuee, if he> have a dkoreUou, The pum»hia«at onct 
ordered ihat s^fstete is strangely defeotiwe which un- 
pewaitsit bo aggravated or «dJemt©d faj 
^eer, M# wS. It deserves & wow© 
pi Hni ie do hii and 

w qoufd be, ttsei to m$m» d^i^bMiogi 

^ ^ 

WaSBUm s MMmm sim khma^ 


f 
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power tiiiuvf»l<lu])1o ; fui* notliiu'^, vve nro told, (and T 
1 h li»ld Irniy,) nothing hut the la^h can presiorve the 
I'lojiur (liM-lpliiic in .siu-h an awaiation. Tlie pnnish- 
nu at, then, uofessary i<» execute tho henteuce of the law, 
i «»n tliis pl.in, so fu* from being directed by the 
•'t'ihiKs, tni(- ovjti’t “-sly ])rohibited by tlic law under 
uhieh that s(*nt('mo is pHtnounced, and therefore ought 
n« vt'i* fo Oder into any subordinate part of the eystem. 
W hat could be i)iu>rc iucoiigruous than to snatch the 
scourge fhan the hundn of jiistico to place it in those of 
e.ipriee ; to d( cliuv it too severe, and degTadiug, and 
th ujor.dixiiig, and uuo(jual, to bo applied as a punisb- 
itn id for eiMvii:, at th<‘ sound discretion of tlio judge, and, 
at the uiH' time, direct that it shall ho inflicted for 
ilisola ilieitfi* to a suhaltcni oflicer of a prison at his 
plf.iNiiri ! I Could not, tlioruforc, oiler any plan of hu' 
pilsotimcnt that vvouhl make this absurdity necessary. 
tHher tlisadv aiitagi's which arc inseparable from this 
(Hsciplinc, have been detailed when 1 do.seribed that of 
tin New \ ork prismis, of which it fonns so prominent a 
feature, i disiaird it, therefore, heiug firmly convinced 
that, as an instnnuent of punishment, it is not only de- 
fective uiul tlaiigcrous, hut that it cannot lio brought to 
profiucc that ridbiniaiion which is one of tho ossontial 
parts of my pltiii. iiut social labour, whether general 
or in classes (if those classes arc at all nuinorous), cannot 
h.‘ Ciiriicd on without it, unhsss tho security and order of 
the prison he put at hazard. Social labour, therefore, 
must 1)0 abmulouwl, or so modified, and admitted witli 
web precautions, as to render this anomaly unnecesaaiy. 
The uiaawor in which this lias been altomptod, requires 
some previous examination of the principles on which it 
kfbandedL 

We have, iu fomor parts ol' this report, considered 
<|ue»fcion, whether punishment, as an object distinct 
§nm refownation, aliould not enter into the sanction of 
pQfUil laws ; and were brought to the double conclusion, 
neoeeiMuy, and &at no reformation could be 
pve^baoed with<nzt it. has been examined 
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fife a raeaixb of itxiiirtinif pimibluuciit, uud in thi'i and m 
ihe introductory report to tlio Oodo ot (’iiiiu ■» find 
Punisliments, lias been conipaiod \Yilb otlo r cur)** r.il 
punifeluneiith, and been foiiud to po'>.it,'>M, in a «>'*' 
degree than any <»lhur, the Of.>eiitiiij {miju jiio-' to rt itdi'r 
it effectual lieie yo uo<tl only add, that tiar* i'. no 
other lueauh ]>y wliioli a Kdbiiualoiy pro**('f<s (ii< la 
requiring time and a feuccessioji of t»]K ratiou') (mu bt* 
carried on; no labour, no instnudiou, nitbuut (httutioii, 
no reformation without employmout, without iu^^^a lion, 
religioUH, moral, and literary. U must la* uimi{d«r.<! 
that we are now sjioalclng of the piisoit <lisei{dujc propi r 
for conviotb, tor men already (‘cirnqftcd ; to u^hom, jbt 
the moat part, hibour wa-^ iiuce'sh.try hu’ feiippoH, uml nla* 
resorted to cru no in order to avoid it. Lniamr eiUHl't-* 
of a miuiber, of a sueeofesioii of bodily ev»i*tionH, alao^-. 
painful when first endmed, lioioining tolerable otdy b\ 
the habit of making them, and never toluntauly rt i.ort« d 
to but from ihe hope of feonie enjoyment tluy Jirt' to 
produce ; these two eaubcs combined give to stn f«*mip,t 
tion, painful hi iteolf, all the eh.irrtetori.sties of » 
surable jmrsuit. Habib destroys the sfuisc of budili, 
pain ; hope anticipates tho rfniurd it is to bring, hh nti- 
jfies the enjoyment with the means of pna-uring li, ftml. 
by a wise use of the fai'ulticH besuiwed Iiy our iH-ncticeiit 
Creator, labour becomes cheerful, and iU pain a pleusun*. 
Thfe might be furthor illustrated by invosti^^ting tho 
cause of pleasure resulting from tho chaso, and otimr 
labojcious recreations, which are often voluntarily puraued 
so far as to become toilsomo and fatiguing la a dogreo 
hot JEcequently suffered by tho severest labour. In theso 
pursuit^ mdeed, ihe exhilaraiang effects of fresh air, of 
flodety, and a view of the beauties of jmture^ give a 
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<*fhy, ot* tlio tl.tivic^, or the clomesfeic comfort, that 
.iwjh' liii rp(nrn, is idontificd in tho mind of the sports- 
him with ()}(‘ f iti 011(3 ho imd<*rgoes, the pain of which 
h <hit h.i-i already alluviated ; su that the toils and the 
ph i-uw-. ()i tilt* fluso have become terms tliat are nearly 
'.viiunvntuui, 

T la* great painter of human passions lias heautifally 
delineated thi^ asMiciation, in tho picture of a young lover 
toiling tlirough ii vtcrvile euiployincnt, with the hope of 
beiutf rewaidcd by tho presence of his niistru'sS, and re 
it lungthe jiatknee and oven tho pleasure with which ids 
tuil MU'* 1 luluri d to this vmy illustration : 

'I b* i»> lit *.<>1110 '•jioits aro luliifiil , but their labour, 

Ihlyht in fliun at i ott. 

Wln'in vi>r this association of ideas is broken, labour is 
leg.'irdiil u*, an otil imniitigated by any odleviating cir- 
emu'-tanee ; no habit will induce a continuance of it, and 
it uHI ue\er be rcsoited to but in moments of presaug 
tin idea of ulihh thou boeowos incorporated 
n ith it and embittei ^ it^ pains. Labour forced by btiipea 
iuu>i ulwa;! s produce IhK dreadful concatenation of ideas; 
and ul»‘uen*r the coercion coasos, tho natural aversion to 
fatigue uiH combine with the ruiuenibranco of tho evils 
witlt whi» h it was einbittei’cd, and make tho culprit fly to 
vice to fiirget, t*r to eiiiue to luoid it. 

1 f theie « ^ie^*tion^ he well founded, emjdoynicnt should 
be oiler* d O'* an alleviation of puuisluuout, net auporadded 
to aggutvale It. Although labour is painful, yet the 
Mi*|iatHte »*xertiotJs, of a Huccossion of which it is composed, 
aro not m* in thomaelves ; it is their repetition only which 
makes thm irksome : there is an innate love of ^tion in 
huBtan nsfaaro, whinh renders its restraint the prindpal 
irvil attoadir^ impmonmont ; and involuntary idleness, 
unbroken my mentd or bodily occupation, creates a 
degree ol soieriag which, isetlfeg asMe acute phyaoal 
paiti, can only bo n^ravated by umat«rra|>ted solitude, 
Sl^tude without phytsoal eu^foyment may he rendered 
if the tmk om be Averted Iromits own re- 

in^toctlon from others, 
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1 ^ 

SSly tivo euipi.-yuu ut. .u»'i 

perhaps suporioriii ^ tor i’niul anti think ; to 

usual mdulyoaco ol ^ ^ ,tit ut snikr h> Imuut , 

inHLci this, «^o far us tt» | j j. ^ pruu'ipUs <.l ib- > 

rthirsfc, 1 1 dt-r. . nr v^l'-it b 

would ;l',:.,„, ,, u, 

J,uld BOVOV .[;,,H.li..u of ..u .•..■,u.».' 

sentence; andil IcA U th ij». 1.,^ 

officer, ottld 'f "xvuuld elnume a -• ;'* 

the jadg«i M<\mt. with it Itjs.ntiu »ltl‘ "• • 

coiraucmwithdoomMMriym Ui«hu»a.tiM t 

food, thevoffirc.^ uL .fml Mn t hth, hut td' tin 

sufficient to satisty the apV ‘ m «h h» ‘U > 

piamest kind, xvithunUp j, . 

to gratify the apvchh> ^ juivatitui is «<ld» d 

tuLiaWod to; ^ Oit. 

to toe m ih'H HnotuU: nun 

puniBhnienfc dircoU y ‘ ,. the hwhdgeun* <»t 

Lire u,>t oBly “3:; lU.-^l to H." 

the appetite; hut jiii, O.fic me 

variations ot ^ . hi tlicau aiadoH. tlu* 

certain refoemonts punialiineut, \xUhi 

it^„:^Buu“.oviBg ,«>wor of u.y »y.tu» of 

pynishaient and i .t* oecttuation, cither for 

Imprisonmot^ hard lodgingi clethiug 

■ sH^idsiidoJt h towii 

mk».. * iru/h%.tiK^>^ 
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If tlic roasoiiiiig uiready employed l)e correct, no suc- 
of iavoluntary acts to \\liich adults may be coerced 
is likely to ]jroduco permanent liabits of roformation : they 
iinisb be llie effect of the ■will, operated upon by tbo 
jiuli>meat, jjroducinw a conviction that feucli acts are 
beuelic iiil ; and expoiience must enforce this conviction, by 
eivin;4 the jictual enjoyment of some, and the certain 
liope of other benefits, tliat axo tho result of these acts. 
With e%il huldts it ib different ; for the most part they 
are acquired liy a repetition of acts procmiug sensual 
enjo^Miiunt; and tlie judgment Inis so litilo agency in 
]iroduciiig them, that it must be silenced or perverted 
iK’fure the iutsof indulgence arc done or repeated. It 
is t'or this re.thon that the work of reformation is more 
dillicuit lhau that of perversion: the one requires in- 
ti licet uul power sufHciout to jwefer a distant and moral 
good, to a pre.scnt and jihysical enjoyment: the other 
1’tiini‘idcs ■with the natural propensity for present 
{ njoymciit, rei'kless of what an uncertiiu futurity may 
produce. Ami for this reason also it is that the work of 
icformatioM is slover in its operation than that of cor- 
lUjdiou. A single iiistunce in vvliich distress has been 
HlU\iritcd, or expected good has been realised by labour 
or exertion, would have but a temporary effect; the 
operation must In* repeated, and be made always to produce 
the siuiie result, uud the judgment must be thorouglily 
ffuiunced that Ibis x-esult is invariable, before it can 
lountimct in the will the natural preference of present 
cmjoymenfc to future good. But to produce this effect, 
ilto mind must be improxed by intellectual instruction ; it 
louai bo taught that there are otlier pleasures besides 
fboso of Bsnaoj and religion must be brought to 
bear its part on tho work of amelioration. The deep 
solitude of Ibe prisoner’s eeB, tho awful impression which 
must be made on Ms mind, by contrasting the 
fleeting eiyoymeat produced by his crime with the lasting 
evil m t?Wcb he is plunged by its consequences ; the 
of feotations excitements ; with no companions 
to fl|>plwud his perseremnee in wrong; no means of 
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drowning rcHection by iniouiper.in o : no and ' nr di - 
propo3tionod i)aui to Inaio him up against real m I'.t'ti it I 
oppression; the hoait niu-'t lUHts-iiul} la siptn'il iu<l 
the spirit subdued, and tli'‘ miud ))i( pared to r<*n n • 
those groat truths, 11111011, undei -.ueh cinMim'.tuiit unv 
be ineulcated to the highest adiMiilago, mure « 'p at illy 
when this, combined with hUiary lusfriirtion, isatiintj 
not as a part of the seutcuco, hut as an alkmtioii of 
its rigour. 

Tho hjiiiug, then, which wts in iimtiim lui iihoh 
madiiiiory for producing icforni, is this: that nil thi* ici, 
which, by tluir huecession, arc tfi pnahuv hahu«i i»f you }, 
aie to be juiritunn'd lohmiaril,!, und me oHntii („ 
aUeviatiuiw of the hcicrityof the scntcnci • the wiU iim t 
act, or Iho repetition wd! produce no itU ct. But. to 
oporato on the iuclinatioii, sutlicii at iuduK iin iits mij-.t l»‘ 
held out to overcome the iiutmal lepngnance to l.ihom , 
and this bringh me b.n k lo the detail of those inodt(h*atioii'* 
of imprihoinnont, and its coneouiilaul litwmr, iihielt 1 oiUr 
instead of tho strict seclusion of the BiiuisylvanU (o), nr 
tho sevore dkeijiline of the Kew Verk systom. 

To uudoivtimd thorn, a clear idea must fintt be giviu 
of tho place of confinement. It cousi&ts of an arehyd cell 
for each pribonor, of small dimonisious, but well ventilated, 
and comfortably warmed, comniunieating with n small 
court, fluiToundod with a high wall. Tho aunteiieo of the 
law is confinemeufc to tho coll, gupportod by wholosomo 
bub coarse food, in sufficient quantity to satii^y hunger, 
but without occupation, and with no other society than 
tlie attondanee of those officeiw who iniaibtt'r to tho 
physical wants of tho prisoner, and to his religious im 
struerion, Privation of employment k donounosd aa n 
part of the punishment; and this circumstance ibuo 


Bobevte Tam, one of the oommMraMnt &r bafidSiif tk* wm 
e geaUeamn to wW instmetbe pabUMtiiMM e&d eoarenatkwt i 
iov msM isibiisaiiiion, hae iafiwiRed me that 
wbkh X We tl^ lunr 
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would, with most men, cause it to be considered as an 
evil, and the exporionco of its effects will soon cause it to 
be felt as such ; of coiu’so it will be connected with the 
idea of suffering ; and occupation being denied, will, from 
tlio propensity to wish for that from which we are ex- 
pressly debarred, bo estimated as a good, and desired with 
an intensity proportioned to the strictness and length of 
tho privation. To strengthen this natural desire, other 
inducements are offered. He who labours lessens the 
expense of his support, ho who works skilfully and dili- 
gently may more than repay it. The advantage of this 
beneficial result must be felt by the prisoner as well as 
tho state : if the proceeds of his work should not be suffi- 
cient to cover his expenses, it yet produces for him a 
bettor diet ; and if persevered in, and accompanied with 
good conduct, for certain probationary periods of six and 
twelve months, during which ho is permitted in the day 
to loavo his coll and pursue his solitary employment in 
tho court, he is indulged with the privilege of working, 
and receiving instruction in a small class, not exceeding 
ton ; but, if ho acquires such proficiency in his business 
as to make tho proceeds of his industry exceed the ex- 
pense of his support, ho is allowed the immediate enjoy- 
ment of a part, to bo laid out in books, or such other 
articles as he nray desire. Those of food or drink are 
excoptod, in order to avoid irregularities that would 
otherwise be unavoidable ; and tho residue of the surplus 
is an accumulating fund to be paid to bim on his dis- 
charge. To give tlio greater effect to these inducements, 
they are not offered to the convict on his commitment to 
the prison; first, he must know and feel the unmitigated 
punishment ; his own reflections must be his only com- 
panions for a preliminary period, during which he is 
closely confined to his cell ; he must live on iiie coarse 
diet allowed to tho unemployed prisoner ; he must suffer 
the tedimn arisit^ from want of society and of occupation, 
and when be begins to fed. that labour would be an in- 
dtdgence, it is offered to him as such ; it is not threatened 
as ah hor urged upon his acceptance as an advantage 

2 N 
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to any but to liimsplf, and wlnn In »’ « luj 1 n tl, u* 
stripes, no puniblmienfs %\ltafc,vir, ,ii* UillutM} < .1 w Hi» 

of diligence ; if not j«oj[K-ih' UM d, iiidnl. in* < v/'h 

drawn, and bo loturuHtoliHsolitudi uni “i}i» i (ka ii un , 
not to punish him for not labmmim, i*ut nu h h ItM lU'* 
his conduct siious that la jm fti-^ tii if >•{ if* f ♦ th* * 
ment with which oiuplo^meiit inif't .ih\a\ ^ b* 1 m.i i »tt d 

in his mind, in oidcT to pi'Mlucc nfoimition. If tt lii» 

been shown that iiiTolautary acts of c iupl‘»% nu 11? will 11*4 
produce a lasting bahit, then, if thou bo >iu\ *»>i< b luil 
not accept these alleviations of thtir nl iifunj 

them the iinprisonnient must optnait* miIiU jh a pnttidi 
mtait. But expeiionco shows that tin -hi om'i ptnun wdl, 
if any, be very few • for waploymtnt, t \tn mnb 1 tlo 
is in most cases preferied to solitude. 

It is no unimportant ]«at of this plan, ihaT idm iia»n 
and intellectual improvuuent, as wi 11 as nuu plijMitl 
enjoyments, are hold out ns induponii ats tin tho t \» n i*** 
of industry, ddll, and {^od cuiuluet Tlusi* am* t** li» 
rewarded hy the use of bookn eumbiniiig t nti rtaitinn nf 
with instruction ; the iasferainenth, ami nlhi r iii» ans, 


exercising the mind in science, or thu hand in f ho dtdtmto 
operations of the fine arts, of developing talent or im 
proving skill Such pursuits offer, fierhaps, tliu niost 
efficient means of reformation j they operate by rceon 
cilbg the convict to himself, wHch is tlie tind and most 
difihjult point to be gained. The dadly oxermuo of mental 
powers, the consciousness of progr^ in useful knowldlj^, 
must raise him in hia own ratimatdon 5 and this lioneNt 


pride, once set at work, will do more to change the con- 
duct and purify the heart, tlian any external agency, 
however consfemtly or sMlMy apphed. 

it jmt be eaid that thfe iaa ^toiy too refined to be 
acWfted th <%r|sfed and dsgmded conifictNk Ownats 
me»r 3!he »|0«l de|pMded iisi iDftiiNt; 

■ m % iim 
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f*nly of tlioso grcai uiotives tliat produces the criminal 
.titions -ivliich they prompt. To turn them into a 
HjiiiM* lhat will promote the true happiness of the 
iiidivnluul, hy raaling him cease .to injure that of 
siH‘i(‘iy, should bo the great object of penal jurispru- 
•hntf. The I nor, it appeals to me, lies in considermg 
tin'll! .IS beings of a iiatuio so inferior as to be incapable 
of eh vation, ,md so bad as to make any amelioration im- 
possible ; but crime is the effect principally of intempe- 
jiince, Idleness, ignorance, ricious associations, irreligion 
and poverty — not of any defective natural organization ; 
and the laws which permit the unrestrained and continual 
evereiso of those causes, are themselves the sources of 
(Iiosc <*xemos which legislators, to cover their own in- 
attention, or indolence, or ignorance, impiously and falsely 
ascribe to the Supreme "Being, as if He had created man 
iaeapablo of receiving the impressions of good. Let us 
try the I'xperiment, before we pronounce that even the 
flcgrailed convict eauuot be reclaimed. It has never yet 
been tried. Every plan hitherto offered, is manifestly 
dt'ftciivc, liecauso none has contemplated a complete 
hystom, and partial remedies never can succeed. It would 
bo a prcstiiaption, of which the reporter’s deep sense of 
his own incapacity renders him incapable, were he to say, 
that what he offers is a perfect system, or to think that 
it will produce all the effects which might be expected 
from a good one; but he may be permitted, perhaps, to 
hclifvo, that the principles on which it is founded are not 
discordant j that it has a unity of design, and embraces a 
greater ccaabination of provisions, all tending to produce 
the yeeult, than any that has yet been practised. 
Whether ^oae principle are correct, or the details proper 
to soforoe them, the superior wisdom of the l^islaiure 
must determine. But, to think that the best plan which 
humitt sagacity oonld devise will produce reformation in 
that there wittnot be numerous exceptions 
would be to Mulgo the visionary 
inorsd pwubcea, applicable to all vices and all 
md iddimtgh this would be quackery in legisla- 
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Lioii, as. ilt-iml as Aliy tint lin, ?)}.}« lurl m to h it* \ t 

to say that there are uo »cnu.il nil* - v I. k h j '’si 

tioix of the uund may Ik jrtodiuul i* . «} * <i ! 

au enor as to ASbCit that (htu .HI in th' h < ' . }> im 

Useful rules for jfit Mill iui* the {jinn ral h' thii .tiul t li.^i 

vigour of the pat unt 

Aiefereiice to tla t«'\t of the unh i til tl »f t !•••♦ 
feary for the details liy sehieh it iuis Ik > n t udi t\ ui« 4 If » 
toBiper the ligour of st»lit.ny (ottlh»iu u« hi m **i) 

employineiit and iiistrueiioii, as al'.ivoiu, to Ik \ iildi « si 
'when noglo(tod or ahustd; hy tin hopt «t » 11,^10 
Bodety after a probtitioii.iry jurioil; and tin o.i* 
iuodia-to rewards of lalKiur and still, in jti»'*in»o ^ « il 

comfoits and other couvunieuci h. 'riit itidulu u* * I 
society in labour and inslruction, wideii h «»lb >*d ,1 »l 
greatest inducoiuent t«> gitod nutdutl, bu'. its \ Ui* 
enhanced by Uio delay uiul iKritviiuue m ludiMiis, 
which are proHcribod as uocesH.uy to its iittauitmid , nttd 
when granted, the numbor in eaeli class is so moaU i . t»» 
preclude the nocc(»iiity of any wj^cru diseipUiio t«» ttuiiinun 
order, which, it is supposed, may be ptewiind bji tin 
precautions that are proscribed, by the fear of f oriett tug t i« 
piivilego, and by the advaneu iowanla u formtubm, wlm h 
must he made before tlie iudulgcneo is graiiUd. 

The average term of confinement may be aKHUim <1 1»> 
be from four to dx years, for such crimes, airectiag pro- 
perty, 6& are attended with no oircumstaucoe in their 
comimssion to diow greater depravity than the criuie 
itself suifosesi of tok time, six montlis most necaiNwrity 
be spent in solitude, with no aHoviation bat Jalaiar { 
twelve more in the same confinement, mtless « dowfa ftw* 
iotelltotuitl iD3^v«DQ&nt {the evidmtoe of the find i^> 


Im ) -tadf the rettuilii^ <i tfaie Ifvsir hs 
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fih 1 1 |if-, hiij tlniv <»f ioli'4'i(m, moi,\, 1 ity and science, and 
t eitni itut uit{ hi the harsh lan'>uago of lejiroach, 
I'Of lit j'4) iKiid M t (iiiii at ft Ills oi adMce, pionouncul by 
i»i '< t !|»i t tl»i an iniufst in the welfare of the convict; 

1 »1 utili fht till fling }mjs|)oct of regaining, by honest 
fi\, that good o}iiuion of society, wliich no one ever 
5 »* { w if h( flit t< grot : a period tlais }>assed, it is confidently 
b» In \m!, }«hs{ bad impressions, must create lasting 
h fhits tff ludusf ry mid virtiums pursiiit, must discharge 
I If' suitjfft of lids tliswpliue fioiu the jiri&on a better, a 
ir, mid a h.ippit'r iu.in than he entered. But these 
happy I 111 cl s uiil bt* counteractod j tho care, labour and 
I \p> UM* o( your H'foutiatmy disciidino will have been 
iHt If ■.'.{y iiifuiH «1 if you ]«osf lyte to virtue and industry 
iff Iti liUf> till* ««M‘ fsposul to tiie stduction of his former 
a- fit iati s, am! the other rimdored useless by the want of 
tilt .ms (if ( \er( it. 1 1 vs’ill lie in vain that you have given 
hull llm shill nuHssAryfor his support, if no ono wiil 
nlhfid him un t>p}H»ttuHily of using it ; or that you have 
iu,id« him an hoiust man, if all the world avoids him as 
It vinain ; Ills t ('lapse is cortain, unavoidable, and lus de- 
pun Ity a ill bo tlie greater, from tho expovionoo that 
rtfouiintiffn lias lieon productive only of distiufet, want, 
urid mitAfry. ** Siwcn evil spiiits ” will take possession of 
tho miiid that has boon "swept and garnished” by yom* 
tiiHfipiine, Mul "tiic Iasi state of iliat man shall bo worse 
tlwii tlu'thst.” 'fo avoid this result, so destructive of 
tho whole hystmii, an asylum m pn>vided in tiio Ilouso of 
litifuge and Industry, (the other departments of whidi 
liavo been ahready described). Hero the discharged con- 
vict may find employment and subsistence, and receive 
intgiMi will enable him to remove trom the scenes 
er bis past erim«^ place him above temptation, confirm 
fifhni ba bia ttewly'-iioquired habits of industry, and oa^ 
lim tilbly to pass the dangerous and tiying period 
h/iimm the ftfigdisiUon of his liberty and restorafaoa to 
ein^yb»o» of society. Independently of this r^uroe, 
m IliilQltdotHi mvbt receives, at his discharge, a proper 
ii 8 t«^ouk eorolsgo i he receives Met^y 
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advice as to hia future juiMtiK fuid -twHUi. ft' ui’ h 
has merited it) of pueh cotiduet a*? uiH h i< t'* 

confidence; the consequiuii** - of n K {ma ai« I* 'mmK 
represente<l to him, and his conduct, it !»' itiaon n» to*’ 
neighhourhood of the j>rison, i-' cun tullv u.itt-hf d » tl o 
if he return to habits of hUcuoss and iut« m{« lam » , hi . 
career to crime may he stopped by u coiutuiinc at t«‘ il<* 
House of ludustjy as a vusiiuut. Tlo* nuts*, the {* mp 
tation, or the excuse for rt'iai«ft', being tbui junnsMl, if 
is hoped that instances of return to sieiou> puiMUl-* vull 
become more rare, and that many uil} liM'Mue* 
membera of society, wImj, wn<h*r the po nf jsy* n 10, 
either burthen it hy their poverty, or |«*»*y tj|«‘n *1 
their crimes. Tiio Housu of llifugo rmthnd tin 
more necessary, bc<aiuw,‘ a man of prudence wdl no jhhm 
receive or employ a conviel dWharg***! fiom one of nui 
present penitentiaries, than he would elmt up wiijj In'* 
flock a wild beast escajaHl froiu its k<epirs but Ibo 
reformatory plan, onco fairly in o|H‘rntUH}, it>» princ»|jbH 
studied, developed, steadily adheral to, improvMi bj tin 
light of experience, and its benefieki tififts «|»on nnoalh 
peremved, the mm who has undergone its puiit>utg 
operation will, in time, ho no lon^^rj^'gajrdcd with fear or 
contempt, and society, by confiding in his refomistion, wiU 
permit him to be honest; the House of liefugt* wdt 
then become less necessary, and its expense, of etmrse, 

Be^bte I qnit the cxmaMevarion of this (wtabliahnioni, 
it may be neocssaiy to dispose of an oigeotion Ronietiuies 
raised to it, as well ae to the pettitentiaay ; that the 


"Stf/f Totk, isie UniMiioiii it only ly 
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|>ow}iit «ic fhanitjai 0}>ei'a,lit)n*4, which may be carried 
)h H(,y chpa]>cr than they can be afforded 
bv i!if i» „Mlti nHcltanic, who k burthoued with the sup- 
}«oi ((} ,t Jdiiiily, with rent, taxes and other charges, and 
t!(«- nn*u.> the lunotcnt, iu order to find employment for 
tin 'j^udrY. 'lhi> iilijcction could only have weight if all 
thn wpH* employed in one ljusiness, and that in a 

onmtrv whmv there in a greater supply of labour than 
tbeto ih « doiimnd for it ; but hero tho very reverse of 
Ud-» is the fart. At^iin, if all tho convicts siiould be em- 
if in a Miigh* oeeupation, it must be because there is 
«« exn IS of demand for that ftpecios of labour over the 
supply ; and whih, that continues, there can be no injury: 
tthiu that demand iw reducotl, the business will be 
idiaudorud both within and without the prison. As 
lei^peet** the jmldic hiicr<‘ht, there can be no doubt, for 
tie* ♦pH'Htioti itself to tliis ~whether the convicts 

an* t«i he maiiitained iu idh'ncfis, or suffered to contribute 
by labour tf» their own suppoH? And oven as regards 
particular eiu'iM's of nioehanics, tho same reasoning which 
wouhl pr» nt their trade being carried on in prison, 
W’outd go to sliow that it ought to bo limited without 
But tho l«*st answer to tiie objection is, that experience has 
never realisM'd any of the evils that have boon apprehended. 

Having passed through tho different stages of con- 
fiiK'tiiont with the prinoner committed for a term ; havir^ 
alumu the hofws and fears, tho occupation, instruction, 
and dwripUne, by which he is to be punished and re- 
feurmed ; and, having unlodted the door of his cell, and 
ira^red him to th,€i world a renovated man ; we must 
votmn <Hioe more to the interior of the prison, to visit 
who have by tiheir atrocity rendered it unsafe to 
trtiat them itt that society, the very existence of which 
jflu^'ixhnei haw pnt to hazard. Ihey are those wh^e 
tm wv punished with death. BeformaMon 
nyi ^ no lurther iiito their treatment than as it oonoerns 
jli fi ti iadividWly. Shut out for ever from civil sodety, 
Hiiiwv m weans frr their future employment ; 

H H htMM m to ^34dr habits, and solicitous only 



5G8 


IHlHODniOB’S BTrtmj IM 


that, for Hieii' own Bako, they shoulU ituKt t’f s j < 
•with heayon; fui, in a\uulmi>r to pum U u.n *1 ' ' 

would not ** kill the wml. 

The confinement of thi'> i'. iiitt ml* dt n < ; i 
poses only: first, by actual rt'ttramf, hui' ' » ‘ 
against a rejietkion of the crinu. \1, t*i *1 i i i.t 
from committing a shuiljir oin*, by tin ttl i’ 

punishment. These two purpow-. ,«» ati *1 } \ 
lute seclusion, under chcumsUiiei \4utd eM.jthn' i » 
the enornnty of tho ofteiuc. TIum' <ii*’Uiif''T <ii*« m' 
calculated to strike the i«wgin.UiMi» with Ihuimi t.n t’ . 
crime, without awaking aft} daugutHtn t> j t' 

sulfbrer, A gloomy cell; ^ th 

nature of the mime and the intiui'lly ot ih* } «it liio' 1 1 , 
so much of my>tory as «seh»s the iuurimit.ta , j» d 
suffering enough to deter when tin il n wilhdi iwn tt ,t 
so much as to enlist the im hiig^ of tin cnoionmi v n*d 
make them aradgu tlio enw Iry t»f the , }->«>'< t 
security from osovpo; a gradation in the di'* plMe t«* 
show, by strong features, the dltiiieni «h yn **<»■} lu 
of the crime; such aretherfiaraeUiislu*. of ih< | mtHh 
menis substituted for tliat of death, now intlii t* 4 i«>i th> 


different species of capital homtetdt'. Tin m<- intnui* 
considered, for many pur]K)Si^, to !x« tm mm ii ih m 1 t*> 
the world as if no maamutation of their Imiiimi irtinnh 
ment Imd bees made; their pro|)erty in diviiUd among 
fheor hdns; tlmy axe buried ia their inditaiy eill*., and 
lihi^ epitaj^ is contebad in the iiwcnptioit that m*mi» 
^bfiir crimsi, and the daily renewal of Os pumsbniu.i, 
T!h4r existence is preserved by tbe policy uf the kw, 
fiw rewKms it has prockbod ; and, edthough tlwy 
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, in tv ‘•uwml m ca-ses that we 

,{ „,1 ,• V'i't . ohservatioa 

It tl ^IIIR of iustniction aad 

, . t uu uiiv* th< ui, tint lue given to the other 

, vt.t m Ue hnp lUii, hy unetiuivocal ewlenco ot 

1 1 .. att.t n ^uy long im>Kilory peiiod mth^t 

, {,, )h dw hug. dhy the pardoning pomx 

[( 1 . It. ‘hlv nnpoihiut, Intvsevei, that tins 'should not o 

1 tl 1 1 h. .tn, uilv . uieked. Few circumstance, h^ve 

lud/.l moio tluuUy <0 disappoint the fnond. of the 
I. mt.ul.tiv -v-vt.'iii, than the counteractive operation of 
!»i . p'ii''iiuomous lejpslativo provisions 

! bin. In a .III < ^ ^ 

„ ,,,,„Uv .,l.„avc ; ..ml, if tm raOuviOT .to- 

■; ‘ I,',, . IH II >. ''•™ 1'''^"“ .“y 8“?^ 

V , I', .„ui.t ».ii !«• 

' ' * , ,.ttiin« mill. "1"1. 

.♦innifU Will In unit . the fevaish state of 

.1. -1 Ita Y„u,, ,..f„u,acd, muBl. pro. 
Him,. utatoa tfaj. abuse 

"‘".I f . »r tho cUawo of -l-Aurtiim, “r. / 

■“ f";?, of n«l«ittal, l«t, afto oomac- 

.l..i..t..l. ‘ “ . ,„baUo Umt homU bo <1^ 

ijtrti. it his iwMrtM I sentence wdl ho 

diaig.’tnO' ^ijaneea in liis fe-vomr, 
etimUd. Vv ^..y^ wiiiieat f.^ or scruple. The 

Ibloa «mto«u« of pumshmoiti and ^ 

yrt«»lo«a.tt ^ ^io wmaiu, 

l*TSrLrwd^li^‘'« Ural is 

00 ,^ tom gaiE^the priaa of diachsrga 

u!^Z *" 
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anol^ei branch of my hubject, it was iiee< "‘saiy io ohi if 
to tins radical, and, unfortunaitdy, in mo'^t itf thr "t if* , 
tliia constitutional evil, to whwb, of (cmrx, no otln > 
remedy can be applied by the boWafhe, tb.ui flic \ojtf- 
of expostulation with the e\c cut ivf* powfr A ncj\ iltlo 

report on this subject, made by the diriition of !i st« if tv 
for the prevention of puupoiisui in flu city of 
York, in the year 1832, contains the opinion^ of tin 
most celebrated jurists and mafpstrates in < u-iy sf,it< in 
the union, all of whom concur in stathit^ ficcpn nt pfii • 
doM to be the greatest obstacle that the pinituitiuy 
system has to encounter. Out of it has arisen uu«lb< r 
evil; soliciting pardons lias, in home pla<‘<-i, Ihcohio a 
business; mon wdio disgrace an liouuuiitye prnfihdon, 
hang about the doors of tho prison, bargain wbfi tin 
convict, to bo paid, perhaps, out of the prctci'ciK (»f b«s 
crime; by impoitunity or false stateinenfs, puiruie tin 
signatures of respectable men to petitions, deceive tin* 
executive power by false allegations of rcfoimaiion, 
procure the pardon of tho most hardened offendc‘r*i ; who 
use their liWty only to commit new' depredatiims, in 
the hope of again being roh'atscd ; and, strange* to tell, 
ihiis hope has been realized after a weoad and evr n » 
third sentence. Out of sixtotn committed for a M'centd 


offence to tho New York penitentiary, in 1825, (*h*vin 
had been discharged hy pardon, and of those commitU'd 
in the same year for a third offence, every one had been 
previously twice pardoned. To arrest, if possible, the 
prepress of this abuse, which totally eoiralemcts eveiy 
attempt to punisli or reform, tho text of the cod© is made 
to express the wishes of the legislature, and a proviaioii 
is inkoduced, maMng the soKcitang of pardons, for re 
wwd, a pumiihalde offence. 



ptoer iustitatirm wmaina to be desoribed ; one (d 
i|nlto m mi&, impuitooee m ms" other in Ihe 
School of Befesm; daskond ^ the 
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! *)• tj lit ri \ *» uiH uf rn times, none inteiests 

utt'ii «l [>H I ti I the Iipait, "Whether we 

» 4 j th » la tht* jiositho good bestowed, 

t t j nbv *'»'J iJtV (if oiii adiujiatioii. 

j*i n# iHi!'. (ti ln(, luaf* licufcofore denounced the 
• ‘fjt' jtum-limi nt a!»,uu‘,t the fiist offence of a child, that 
t! ' V I to till \itirui in guilt; the sedueer to 

» 1 lit* lU'i l!t< .ulh ") rUtnu of his coiruption, were con- 
JiiihuImI in the suu<i pf unity, and that penalty, until 
l.Ui lt( K% aud ill the land from whence we derive 

mi pui->j*r«{hmM“.till is— death. We have substituted 
nitjni imnuit; hut our laws make no other distinction 
hifv.Mji (dulti.ind chiiihvn, than tliat contained in the 
i I Itu, by tt hi* hull ahovo a certain age, and that 
u \M\ t Hih j ou» , ait‘ "iiqipoMul to ha\e sufficient discre- 
tmii <i« Uttmv lattli tin U\v aiul its penalty; and as to 
rh'in who Imvc n»»i .ittaiuul that age, it k a matter of 
iiopui \ Jo ht ih t) tmhtcil by oiidoiKS*, and an instance k 
t* < otih d, in ahi* li an infant of nine yeais was convicted 
and » \* I 111* *l fill muidt i. For th(‘ minor oftences, aftect- 
ing pjopi «tit, indictuK nfs against children are frcipmnt, 
and liuiiiiuuv i* e(j«iiny slHwkcd, Mhclhor they aiecon- 
\i« hd, or, b} the lenity of the juiy, discharged, to com- 
ph't** th( ir education of infamy. In the penal code which 
y«u have under coiisId(‘ratiou, some material changes are 
itilrodund on this nubjcct; an age is fi^ed, below which 
guilt paittuil ho s«|ipustid, and the inquiry as to discretion 
ciut lud^ take place alum the accused is above that age, 
but IkpIow another, at which sufficient capacity way always 
ba premtumd. It slaw contaisB othaa* |at)visions, which 
guv«ni tba tauw in wMoh a child does the prohibited act, 
in the pfcawiffie, car under the mduen^ erf a parent or 
Bui wiih idl these modffii^tions, uothii^ 
nudwrisl^ food under this head would be effected, if, 
ilbar OJmidethoii, Ibe sanw disdplka were mdisiarimmately 
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ceive it , and it sliould lio conyikiwl, th li \Uit n a » 
of teudoi age cumuiibb uii oik uc i .i/ linst tin. 1 i\v ul -i »m» ♦ » , 
lio acti, for tlio mo-st juit, in ukeilK iico to oiu vOut U n till 
him has a paramoimt loito— thit ul natnu wltu Jm-h 
given fetioug debires to ■[>o>»'>('«s an <ud» in tkj 

novelty, and a free s|)nit, tluit with dillit ult^^ ^uIai^lf h <.j 
restraint; while she hat. withheld that ih'-attinu whuh 
alone can give a voluntary control ovir tliO'*!* 
i’or acts committed liofbro this discietion K uu[iiii« d, oi 
when, hy the visitation of l^roviih iicc, it is tik* n jw n, 
it is unjust to punish, although tho good of suouty a 
quires that wo should restrain. Paternal, or any tjilo i 
authority that represents it, stands in th<* of jIhh 
discretion, until it is conferred by insfractioii, t‘\|M ru nu , 
and the natural expauBioii of the facuHits. T« tliM 
domestic lawgiver and ju%e, is confided, duiiiig tins tti 
terval, the task of repiobsing all the faults of Jiilhncv ; 
and when they become hurtM to others, he, not tin child 
whom he ought to havoreatiaiucd, is answcmble ; < h db , 
if the injury were done without his connivaucc or j«thhs 
sion; criminally, if it were, Hieso iiro tlw didati itf 
most kws, applicable to a period of infancy inon* or h hs 
indefinite, according to diftbrout bybtemH,* but, alter that 
period, they aU abandon thcbo sound principU s, mid hold 
the cHd personally accountabla to tiic penal law ; mid if 
he has shown doxtority in committing the crime, or usixi 
shifts to avodd detection, it is, by the oommon law, dounterl 
soffioient evidence of a oonscioumi^ of moral gudt, and 
ofadiffisretioathatought to have provonted theda^rn'o. 
But they do not consider that the moral senso in child- 
hood, produced by instruction only, and the fomi of 


«^aanpl^ and tibal^ vnth Ihe children who are genm»lly 
ohtjects of achaiafd prooaduxo, mkaa^m. hm *«tM r 
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' ' ■ • ! I . infill , anil fHufumirl Ityilio law& of 

*'1 » ’* tlujan fliKmiifiitniilcsgand 

* ( * i III (hi iini'( {’itnt uimitiug ast«ou<itioii5>, 

' I i( ) Ills, iili^fuiu snitl tinipu.mf’o aio spoken of 
' t t ) li i{* luiui, anil (lu nsthunt^ of law stro stuiiitd 
m)K f i }it * \ iilnl III tithtr of the&o case's, these uti- 
^unijjft vKtuiHtu llu •vU'nj of othorn, luve a light to 
th *011.(1 tilt* <*i»imni»iily hhall supply tho place of 
fl«ir hituul piiifniois, iutil fe<u*h them the sanction of 
thi Iiw h. Ihu they arc puiiiiluHl for its l»ie.xt.h. Id a 
» 1111)1 IV 'Divjimd hy VI ise lawh; faithfully oKecuted, this 
‘ 1 i 1*1 ihtUun MOiihl bo veryMnall; moral, religious 

.it*l lit. my nlmatiim would bo brought, in such a 
1 Miiifiv, within til* ri ,«*h Ilf 1‘veiy mdividual, and he would 
1 i*»ind tonv.ul hiirtsolf of tJicso advantages; oars, in 

M jint, K not }it with a country. Weare rapidly 
t Iv.iiu m ' (mvaidi tins dnpto of perfection; but, until 
wi . H tilt it, tin* ildt ct in this jiait of our system mcroases 
til* olihodiun on (ho coninmiuly to be a father to the 
ItU !). 1 h 4 , til wi itt h tlui iiiiiomit child from tho hands of 
di j»iavtd jviii nt'H, anil tho orphan from tho contamination 
of viii and iiifaiHy; and, itistoad of harsh punishments, 
HI till till Sir oiftni'cs which its own nogleet of duty has 
Ht'caaiumtl, to remove their cause by tho milder mothodia 
Ilf motructmu and u-itful employment. 

The place for the confmauent of juvenile offenders, 
fir tin ’10 II .iMifH, i‘. to ho coneidored more as a school of 
lOHliinimii tiiais .v pikou fin degrading punWiment; a 
w'hiHil in which tho vicious habits of tho pupil roiiuiro a 
htri«*t iltacipUno, but still a school ; into which he enters 
ft vicious boy, awd from wlrich he ia to depart a virtuous 
and industrious youth ; whora tho involuntary vices and 
c-riittcs with wluch hk early ehildhood was stained, we to 
be o rnliaiM^li tlmir very remembrance lost ; and, in their 
|dfto^ the Imom keulcated, (^ the ommpks given, 
whkh w<^ have guided htm, had the duties ef nature 
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rabie from an association, hitliONimc jilicoof {*uni-liiu» jit. 
witli bardened offondeis, it botanic ftocowi'n , i* wtU ti tio 

this circum&taiicc cas from tiu* dittl n ituio of tin tb- 
cipline, to separate Ibis mtircly, both ii,v itw iltfi and 
name, from the other prisons. 

To ai^ue the utility, or to dt^cant on the Innu mux «»f 

this establishment, after daflonstmtni‘4 its iustiu. ttnuid 

be a useless task. Every mind that h.t^ iiivi slii<.ih t{ tie 

causes and progress of erhue, must aokiion b di4» tin on*, 
every benevolent heart must feel th«‘ otbi r. And < vui 
economy, cold, calculating economy, aftu 4,1 1 mg tho 
account in dolUirs and cents, must ronf<»ss fh.ii this m 1 
money-saving institution. If it is svisi- to ,* 

hundred atrocious crimes by removing Un* opjrttibtium 
of a venial fault, and Bnbfotltwting instructiou for pumsh 
ment j if it is the highest species of hinuaiiity to reli* 
from the misery of vice and the degradiif ton of c rmn , 
to extend tho operation of charity to the mind, «ud lo 
snatch with its angel ami mnoeenco from «< din ti«*n , if 
it be a saving to society to support an infuit for a f» n 
years at school, and thereby avoid tlie charge of the 
depredations of a felon for the rest of his lift* (»), ami 


(a) Thwe is hardly a diuld who will Ito enndctunol U» it ttJie Sp* 
York Hoiise of Re&ge), who, if left to the co«is«* whuh wottM liUHg 
him to It, woald not finally ho auiijmrUd by Uio state «» » » ontict. Tho 
evidence of this is, that a veiy Imge {irD|>oidoti who are now eoitfitwid »tt 
Offlf state prisons, conameae^ their career ia critaM when wom 
ehildtm, ta some of out large One person in partMsr, whn hi 

now confined la tte pnarai at Anhuvn, was first oonvioted when he isaa 


only ten years old, and has idnoe been, at different tltcuw, tweatyHiight 
years a oonvH supported Iq? the state, at an onpeiwo of not {«sa Omw 
two ihowand doHara — ^ tAt Nm Yo/rk CmmMM, 

Aroh atraat ptiwa at PhilaMpitia than ia naw Ma 

Haw^aiaa^^fhchoinaM^ ^ringtidsiMribd 
tN*i» gNa ligrlli &i]ow(«A> 

‘ 

>-m mtm 4m4m^< 
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t v|hum ut‘ liH iuturo convictiom and con&xements. ; 
f})< II ii till of lipfoini — a nKe, a humane, and an 

1 iiMil tifij iid.iigo this report by the details for the 
iftivtuimnit «jf thi'i whoolj they aie minutely contained 
111 the r<idi». i)ne principle pavades the whole, which 
h w bw n hulHck'iitly enlarged upon : that the offences of 
fliildn*n laa^ be MilKciently corrected, both for the ends 
id |Ht»!>ln«e»t and exaiujilo, by education and employ- 
ment. If thin be wrung, the whole plan mu&t be re- 
modt Ibd ; but, in tstablishiiig it, I have been guided by 
humi thing la'ticr linn the beet reasoning. In the city 
of Ki w \'’ork thwiH* is an esttibliehnient of this kind, 
which can mwir la‘\is.itt>d but with unmixed emotions 
of ihf higlu st ititcih ctuul ploasuro. It now contains one 
Inmdiud ,iiid twenty five boys and twenty-nine girls, for 
tia* tiiud part healthy, chceriul, intelllgont, industrious, 
ordiily, and oliedionfc; animated with the certain pro- 
apu'f of becoming useful members of society, who, but 
for tliis isiablirfhmont, would still have been suffering 
unib'r the iM't'umulated evils attendant on poverty, igno- 
rance, and the lowest depravity, with no other iuturity 
Infforo them than tlie peniteutiaiy or the gpiUows. I 
ought not to omit montionh:^ here, that the female 
departineut is suiiorintended by a vititing committee of 
ladies, who, at regular and frequent periods, examine 
the school, converse with tlie scholars, encourage the 

w-vm! youtlia, who had been oontenoed to liaprisonment by the corieo* 
tioQiil tnboacl, tc^ther with mea of diShreat ages, aad alao a turn 
eowdemaed to het^uwted toqwa&toiseiii priyate; 

**1 wmmidl asaoutba,* aadsinoe you mi the irst 

{MMBI iMtod (i% I villi' to aildram yoa with ooofldeiioe, asd to 

easMidiMil^ yen. % mw |ufity of the eciiae for whhi I have 
iiNM|i«oodaB»Mdi t Itove «xpwXM ikM^ tad loixtidea my 
lilies^ aw filltotobademnpfuiyi mytindd^ 

wksto you «ee to toil room toeew m seme yoatha, 
1^1% I ttome^vse ft» the tomjn&aion 

ispf»«to Btr^woold be the 
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diffident, Tcprovo till* disoidorly, n w.nd lll.< I'lda in . 

and iuspiro all with thur (mn \ii tin N Tl« «'««!. ! uii 

mit invites a similu' bupuintaidoiH*. li«'in \v!i'< n 
highest ndvaidagos, su<h as nothing Imt f}i< }« n n 
influence of female Ghaiacter can give, are i \|u • d 
The plan of indeiding iho stluil.ii'j to u*'' Itil ti »1» - } ^ 
been recommended from the prucliiMl < IK ft that he* ft* < j* 
observed at Ifcvr york, ft might at In-t ht* 
that an aversion would bcflmndlo taking appu nth > ' fo*ni 
such a place j but experieufO has provn! limit tin nadi 
donee inspired bythu mode of education putMiui tt 
great, that applications are more numeisaii, ihtMu » 
of both sexes, than tiio roles of the iuNtitutiou -will p. i 
mit them to supply. And, although twtulj ij<jh{ 
and fifteen girls have boon indentml, the moht fasoin.dfh 
accounta have been received of thtdr bclmsiom ; tv«t> 
having received what they thmtght ill usfigo fiom tin ii 
masters, loft thorn, but returned t<» th<' w:1«m 4, ami only 
one has resumed his former l«td hahifK What r* i»h t i 
the roformataon of these duldren the more i,xtraor«huHfy 
is, that thirty of them had before Imsuk sentenml to tho 
penitentiaiy, from on© to five diflerent limes, A r«* 
gister is kept of tho behaviour of the difTorent boys «*«! 
of as much of their previous history m can }»* dii» 
covered Bxtracts from this are annualiy pubiiniMKi, 
and th^ contain a number of facts of iJm most in* 
teres&ig kind, all proving the pracfcieal utility of Dm 
plan. Some of these are i^leoted from Die laiA xofKMrt of 
the managers (a). 


(o) W, H. 0,—®iw boy's history oxhibite om of Uto awrt 
iostawses atJoyeryilQ tbol we beve oa the rooords Hits imiti* 

tttMoi#. Ha at ib# e#fly a|;e of aiaa eotamemid his omomw tit 
fteftSagi sail with the asfbrti^ of some, store hxnlooed esd sMec ho 


tbsatowKihg, ho eemhituted it fbr tiuroe yswea ^ wort smdb' 
P^socosas. 

bmisf Iswa s st iw l 

isrrad tesltwtcil^ 

riiwBttiihifgiii MiJfciiiMmMti 
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It Tivill be observed that, contrary to the rules laid 
down for the penitentiaiy, personal castigation is per- 
mitted in the school. This exception was introduced 
Ijccansc the infliction of that puuislunent in childhood is 
not attended Aiith the degradation which chmactenzes 
it A\hcn apidicd to adults ; because it is permitted to 


imtiiiclivc piinciple. Th\i«j lio coafcinued until tho establislimeni of tliij 
institution. IXo foitnnately became one its first inmates. Upon hU 
ktiodnction he evinced a settled deicrmiiiation to escape (in v hich he 
buccccclcd bcveral time^) The most rigid tieatmcnt was for a long time 
successfully api>Ucd. At length he began gradually to yield to the le* 
fltiamts, and submit to the regulations lequiied of Mm i from Januaiy 
to Beomber 1826 , he so far impiovod that wo consideied him one of the 
most amiable bojs in the house; the porj»on who oontraeted for his 
fecx’vicf s, said, that hh attention to Ins woik was such as to afford him 
much pleasuio, that ho was cntiiely obedient, agx’eeable, tmd active in 
the dwehiirge of Ms dutios. Ooneclring that the object of the institution, 
in the effect of his leformation, wss completed, and that a better state of 
mind could not })e (ffcclctl in Wilham, ho was mdeniuicd to a MgUy 
lespcctable mochaMc, Ki mg in Oonuecticut. Some time pieiious to hii 
iiideatiue, ho was asked \khctlicr he would cvei unUiken Ms charaitti 
by the commission of ciime, if selected to be bound out , Mb reply wdf*, 
that Ilf* was then infiutneed by tho iiided one, but that he now felt his 
mind to bo in a difieioni clumutl , and if a modest and hnmlde depnu* 
mcnifor HO’vual months, together with a knowledge of hk ficqucntly 
juaclwing devotional exercise, aio jnoper ciitciions by wMeh to judge, wc 
feel perfec tly safe in saying that William was truly an altered boy. Smee 
hi$ indentme, a very favomablo nport has been lecoived from him* 

B. T*-^Aged sixteen yoms,boin in Patttuson, K, J. , he lost his lather 
and inothci when (juito young, after which he Wfus left to the caie of 
guttubuns, who neglected him, lie in a bhoit time acquired u degree of 
cdobiity among hm compnuions, by his skill in stealmg old rope, uou^ 
tso]>pt»r, &c. from around the docks. Ills caieer, however, was made short 
by tho BUpciiiitending oaic of the city authority, by whom he was com* 
^ mitted to the alms house, as a vagi ant. Hs twine escaped from that 
iiisUtuitei, and when i^takoa the second time, he was sent heio* Soon 
after his oommiimeni it fcmme evident that the discipline of the house 
was all was requisite to make him obedient, Aftei* conduofeig 
Hms^ to tie en^r© saiia&eUon of the superintendeni, ho was indented 
to a fiwrmeir in tho country* Since his indenture, we have been iufempd 
by the |«DtSeman with whom he lives, that is industrious, attenkvo 
1^ kind i and such k tho state of hfc mind, as relates to religioa and 
morality^ that he will r^ifove h& for vmg profeae language, fa a 
pren^ti, titongh modest and becoming maimer, oftcJx rrffermg to % 
jflwpts ht reWed Itom his recent Meads*’' 

2 0 
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teachers, with respect their nholar-,: t't un't-r , m 
respects apprentices; an<l because the riik' ln*l tieu \ 
for rc^nilating the punishment are such n- uiU < iil * t ubt 
prevent its abuse Yet, if fxpetiuice shnuhi f i* J 
t.hiuTf it will, that, even iu thoi* ea>(s 
pensed with, it ought to beabolWuil. Hut, hIih'* fl- 
power is granted by law to the mastn u\trth. <h>du 

D, B. L.— Aged fifteen yeait, lK»m in X< w •j.tt.iO- In n > 

police, on suspicion of Imviugstolcu A 'va Iti * 

viciaity of Bancfe^r hiiccfe, ttud for sofuf month ■* pint ! tht Mti * 

iu those receptacios of vice aiul nriieiy, tlu flinuj *4 ho i » *1 j}* 

Hoolct He ftcknowledgen luung htohn Mmn Uu lUUut . t I a 
atealiug the article foj' which lie iii4s wui lai<* <h nnti h* t* 

conrraiited until his discharge h<* coudueled liiut % If in rnUn v 
factory munor. In Ooiuhei he uas mdeiitjui d ht 4 iv’^pts tihe i{'' ♦ ^ * 
juan residing a 1 )Oufe hixty luih s noitU of this cit) - 

L.S.— "Agod ahout sixteen yeiU’H, l»oin in Im 

grated to this couiitiy ahout eight yr at« ngo. Ihs hitlii 1 1* u * d»H 
His education was sutindy xiegketed liyhi'i pauut'^ ufid di*MO i 
his compauiona left exehwively to himmdf Ht Iwis al 

nsflchauica! blanches of business, to none of which 
tion could attach itself. He wah couuaitUd io the Ikfnge m Mardn 
1825 , j&roiuihe police oifico^for Ktealbg a copper keitU*, torwhub h#* IimI 
been coined ia Bridewell eight daj’s, whou» Jw had bren four liti*# 
before. The character of anotoriousthirf cannot with jirnUcc im atU<f M 
to this boy, though he had been a hahitiinl ptlfuet lot 
Upon his entry into tbo liouso, ho gave m evitli^iico of a 
palpably widred, yet he wm a ftourco of imidi trouhk hi tho 
dent I in mschief he was almost invariabiy 0rst , to ihc rules and ivguk* 
tions of the house he was perfectly indilftrent, and in mt imAm30 be 
absconded* Affisr a few days ha was reiuiixe^ «eiri£«)y and 

put in irons for forty-ihree days, when life itous were taken otK In 
December Ms improvem^t was so gr^t that he was pmnotod bi the 
situation of night watch, and day guaid, the duties of which ho ftitlifiitly 
performed mUl Jt^y 1826 , when he requested to lio sent t4» iiea , 
request was oompliedwith, and he was indontured to a Itigbly ret^taide; 
shipowner of tMs diy. After m absence of three month% bo 
to the Brfuge on a visib, stated that he was pm&otily sontsiilisd m%k bia 
and he hd< 0 m zeflected wMloat sua^ tbatii imimA of 
e3^yii% tib bl^dngs of Hb^^hemig^ have mwhm in HiesW^ 

esj^Mmsni 

^ i#<80wya»> ispi, 

^ it *v i iL» » . . i- 
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or apprentice, it would not be prudent to deny it to the 
warden, who acts in this capacity towards the children 
under his care. 

There is also anothor dilFeronco tliat will be remarked^ 
in compaiing this institution with the penitontiaiy. Here 
public w^orsliip is directed, while, in the penitentiary, no 
provision is made for its porforniancc. The advantage 
to be derived from an habitual attendance on this duty 
is so groat, that it ought not lightly to be given up ; 
but, after the best reflection T could give to the subject, 

motlier. ITo commenced liis tlieft'S by stealing wood fiom about the 
docks j has also been in the habit of stealing old junk, copper, &o. He 
been fcliree several time^ committed to Eridewell, the last time for 
stealing a copper kettle, in. company with the foiegoing boy ; it was for 
ihh offence that he was committed to the Hefuge. He was at first -very 
refractory, constantly plotting how to escape, and endeavoming to per- 
stiado othc^rs to accompany him. He was for some months tieated with 
much strictness , from June 182!) to Fobiuaiy 1826, his conduct was 
enthely satisfactory ; at tins time an opportunity offeimg to give him an 
atlvantagcous «*)i\iation, it wa-j doomed incompatible with the object of 
the institution to detain him longer. He was consequently indented to 
a g< utleman ro«kling in the western pait of this ^tate, who, in a letter 
direckd to his mother, two months after the date of his idcntuie, says he 
has much reason to be pleased with David's conduct. 

J. D. S. — Aged eleven tind a Iialf yeais, born in How Yoik. This 
child, notwithstanding his extreme youth, has committed many eriois. 
He was fii’St led to the peipetration of ciiino by the peisuasion of one older 
thiin himself, in whose company he biole many ai tides ; he was once in 
Biidowdl forsicnling, and was fiequenil;^ punished by his paients, but to 
no effect. He was commiblcd heio, at the soheitjition of hk father, in 
1826. lie conducted himself with uniform propriety until Octobei 
1826, when ho wan rotuined to his parents for the purposo of indentuiing 
to a gentleman who was inahumenUl in bis xefoxmation, and who was 
well acquainted with his disposition. Here is another instance in which 
the preservation of a child from ruin may be attributed to the establish- 
ment of a Ifoufio of JRrpfnge. Uad this boy's thieving practices been 
permitted to degonerato into a habit, they doubtless would have procuiect 
for him a residenee in our state prison or penitentiary, where the olyect 
is pumshment, and not lofoimation j he must have been thrown in the 
company of old and hardened offcndei^, the contatainating influence of 
whose oonveraation would eveniunlly have banished every virtuous and 
generous s^titaeni from his tender bosom. What refioeting mind but 
mmi admit the utiEty of such an institution, and what generous soul but 
wedid conUdbute to its support 1 
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' i 1 ' ib 1 ‘, ( I'iijit V a pcifbiiiuinto of iho duty; and a 
' ^d HU .Mt( udtil \utli any i^ieat vevcronce 
’’ *1 *>l othtiN jjut, in iiamino laws, we 

I t 1 1« ipii tilt tiiiivt lilt, opt 1 ition of tills liigli sense 
d' ' 5 ' Jd (iipuldii appioltaiion. They must be 

' ^ *’* I' ' , and unfoih'iniitly the (bspo- 

' I ( I . I'l 1^ Him It ,) iHtNuhk, \Mth as little tiouhlo as 
' b*< It (lilt fhuli wi bli.ill iind most t>eueial, and 

O’ h Uaitfiiit, \u> iiui 4 (ountcnact, or direct io our 
Hdjtii. H \\i t\.j(tci Din institutions to he nscM and 
■ i til 111 in A >iU|if'iitiJcudi««.j power, thoreforo, has, in 
'* ^ \ ti nil of li\i, hi cti piosidtd to bocuie the e\ecu- 
' t'l o| itilf il dutv; Ihis is f.isily done, and were the 
Hill lU 111 I IK (till! one, nothiuo oouidho moi’c simple 
ill 111 till hiinth of Icoislatiou ; hutulut can assure us 
ih It the iipi uts u 1 udl do Ihoir duty ? 

f 'n 'ihIi ijNiii, (|ins f luiixlicl I 


fn oiH It ‘>iA Ition, we m<i_^ en ato a Kysttin of succefesire 
1* 'p III ihihiit ■i.tiid inspections ; but a foundation must lie 
liid loi flic l,isj We may phu’c the weiijlit on Hie 
I h jifi ltd, and ■‘Uivoit him hythu toitoibo, but here our 
tin u;v, with that of the Indun cosmogonist, ends. 
Sound pinlosophv alone c.m, in both cases, diioit us to 
tlic 'jred pniiciples which <‘ffict the different ends, witli- 
ont this <-uiuiii'ous and useless imichiuoiy. Individual 
MJh II St dnus.ill ton coutiiil iKunt; adesire to promote the 
juihlic cnfon-cd by the fear of cemsure and the hope 
of applause, gives ati inijwUia in a different direction ; and 
fbeso jwiwors fowbined, will lestraln iihorrations from the 
ciivie of official duty Just as the order of the heavenly 
iKtdm in preserved by the divergent operation of mutual 
sfetraci^Q and the projectile force. 

Self-iftterostj then, must be so combined witfc the 
jgpid, as to mahs ^em inseparable; and public 
masA be secared, to^ keep this gr^t spring of 
han&Sift wUhn in its proper direorion. This has l^n 
endbitvnttred in tim plan of administration for the several 
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are ai’diious ; they require experience as well as diHgeuce ; 
the undivided attention of the members must be given to 
the subject ; the close and um’emitted labours required 
!>y the important business entrusted to tlieni, cannot be 
expected to be gratuitously given. Few men, in our’ 
state of society, can afford to divert tbe time required for 
this purpose from their private affairs ; and those ■who can 
atiord it, are not always the best fitted for tlie task. 
They must, therefore, be paid, and so liberally paid, as to 
eonimand tlie talent and integrity required. Philanthropy, 
publie spirit, humanity or religion, may inspire individuals 
to volunteer services ; but it is a natural tendency of ze^ 
gi'uduuUy to cool, when the service wliich excited it / is 
one requiring jiatient attention, a daily intercourse with 
the most degraded of our species, and a close attention to 
duU detail, niore especially when it requires no exertion 
of those talents that command public applause; besides 
tbis, if the service is unpaid, its negligent performaiioe 
rarely incurs the penalty of public censure, which never 

hills very heavily on those who have gratuito'usly given 

any iiart of their time or attentiou to , the business ; where- 
as, the salary being an equivalent for the service, legal 
puttishtnent, as well as loss of reputation, will generally 
aftimd neglect; Tlie particaJlan>ow®ys ^ , 

, of inspecstprsj. iieed hot be here detailed j they are, it is, 
thought,, clearly deri^ated; in the lie'xt. , A.&; ti^^ i®*; 
chiefly a supervising power, and , hot so dhect ^ ^ehey 
upon the prisoners ais, that of the other efiicOrs,* it waanot 
. darned give them toy interest in i^pdur , 

the,' ;ihstitutidh-: := 
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by jnefici'vhig the liwdlb t*f tin jaiMfU'i tin ) on Hi 0 
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sentcnco; for tltis jtwjHtsr, dt.inltiu ^ **u f ..I, 
excTcibO mid propni lolavilnni fiom 1 ib »in , .ot j j * n 'mI 
To onforco tlioir execution, tin [ifojtt i ) •'ft «!»•'♦ )« j • > < ■ n 
ia ■provided ; and to coiubine pjivatt iiit» i* 't fb* I •• t 
of distinction hi the peifounaine t»t flus ibm I* *» ♦< ii 
and uaoM premiums are given ft»r difbum jrni ■< oJ 
decrease in the usual uii»r(,ility i»t tin pii.ifi’* 'lb * 
rewards are extondetl to all the otHeus %ln>M m \ i.*u 
at all contribute to tlie imd. 

It may bo noeosisaiy* before the ooinbisnoi ot tin 
roport, to give soiuo idea of the tif olH*** ih, und 

ibe datioa of thc^ which luive not yi t bnnit on nineit»d 
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> ' .J IfUilM l.M» PIU'.ON W^IPIINE. SSo 

> ’ i tiu»fl MnajMhiit tor tliii jturjwKo; ho that, 

' '< j«( t itt n} ilu Mit'lukM |i« I", tlic inijulwr of' •V'iluch 
dtp (t{ !•( Mijiii !n<a>itH,oa tliat of tlu’ prKouer'a, 
If 1 1! 1 ifj'fti ttitm- Hili ihijti'wi ollitei-t. The 

ti "iu> 1 ('» ulil* Ii till piivutt IS Jii'i' pruixisHl tf)l>e coiifiaetl, 
\.„1 jtiiiimlt till* *it .1 military ; and 

uiit'H f*t* latmkf}" slfiiH Huikijiiy niurli beyond uiir 
I op* t- .unl it,i»oiw} 4 t* one underkeopor for 

Jb* UoU'* of ib ti iition, <fU( for the iSchool of Tleforui, 
t*\f» Ibr till lIoU"'* ttf fndnstiy, and his; Ibi the Peuitcn- 
♦ •iM. Ml only in nil, will In* lupiired. In tin's calcula- 
titrti »« llli* r rli» in'.}«.*(*tor'} por tlioir agent are ineludod. 

\ ii .•nl.jfioii of niueh hu}«>rtuiMO in the code may 
m. } MHO, , sphuiaiion, wltifh luw not been given in its 
phn,. Solitary l■onliIU‘mllii, nUhoiigb aceonipmued by 
t lo pf 1 uii'M.ioji to labour in an uiieoveml court, may, if tlio 
labour Ifo s'lhmtaty, be injurioiw to the health. To 
«Muiittt.H'{ thih effect, « itiiu’hiue is directed to lio made 
til It will jMiiiire htieiig inuseiilar iwwcr to put in motion, 
and at this taeh of the luale prisuucis i^duu^*tt•d to work, 
but «,iiU for oiM* hour in oath day, lliis is made com- 
piilsoty ; but an the only jieualty is holitary I'onfinoment 
to tlio t*i ll, iumI (W it is enasiderod and intended only as a 
pn horsMtioii til the heallh, Ihih coiupulsion is not at war 
with the priiw’tjiieH before Uid dosvii on that subject, 
’riio ptisom-is are tube brought to the machine separately 
mid it limit U so contrived as not to permit them to see 
or hear ♦’lu-ii iitlier while nt w'ork. Tbs efl'eete will bo not 
only lu presorvi* getteral health, hut to fortify the muscular 
jaiwera, and fit the convict on his discharge for any 
sjicciwi of laborious employment. 

The feread-mUl, altlioagh a favouiifeo engine of panish- 
metit k many iaabltalaoiw, fimk no place in this, te the 
Mo«d{ig maona: it eaimot be omp%ed without break;- 
in upon ^ ayatem of solitary oonfinement, which k 
tipa of lyalem ; Ha tr^urioua i^ects upon ibo 
ImIfS m acfpofted by atroug iei^ony (a), and although 
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there is a contrariety of evidence on the ,>i«h}*.'ci {h), yi t 
it may he fairly inferred from the wholt,*, rimt it dM-H roi 
fortify the coustitution and jtrepare tht> eonvif^t fi>r mx of 
the ordinary pursuits t»f lahtuitiUK lifi.’, rim priicipo! mu>> 
cular action being' ill the only. It teaclu's tie'' c^n- 
viet nothing that can be useful to him on his disrhai i'v. 
It is not a profitable employmout of human If 

it have any efifect on tlie morals, it must be a hud one, 
firom the moeiations inseparable from it, and fnim tlw' 
de^adatidh winch is considered to Us attached to ii. 
a pttilishhient it must be unequal ; to give it. tlw^ velwity 
nece^aiy to punish one of a, i“ob«»t twistitution, wtuild 
make it a tortiire to a weaker convict. 

The, Code of Sefprin and I*risoii l>ie<,dpli.nc, jwtjd the 
reasoning in support of its provisions, arc now Udbre t tm 
legisiUtee 5 their wisdom will detenniiio on this propriety 
of its adoption. Many parts of the plan havo at dilfttrCnt 
times been propoMi mid some of thcfiii have been partially 
eixecut€id> hat they have never before Ixsen con^didatod 
imd present^ aa eorap)nent parte of a wboha syatetu ; a 
characterisric which it is thought constitaitew its cbief 


’yalub t it mast be apparerit^^^ the , natam of the 

^ ^liject,; t^^ without a cottinuity of operariph, as well a* 
of principle in the plan, no iadiotion of puiiteh- 
fosf mfprmarion candiave imy 'gamat edbet. 

I' in ;aJli':1egtelari0n;,we;;ma^^ 'drst .foria ^ ai’^par dim of' • 

-id- ''to-' '1^' 
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tPMi. i!«t, tilis ohjpcti is tlie prevention of crime, it is 
ih;it would lie but iinjMirfeetly effected by any 
iijiplied {dtiT ofmviction only. Conviction 
f}|4- j»ri,ir existence of crime, and the discipline 
fhat oomict-i it Is liiitushinent; but punishment is only one 
of the menus ofittbiiningtlie end of preveutiiig oiiines: 
to avoid their coiimnissioii, therefore, we must go one step 
lurthor liark ; we must prevent contommating aasooiation 
kifore ti ial, more eai-efully than we would after it ; We 
must never waifound inncMsenee witii unconvieted guilt, 
i*y impoiiirig any uniiecessmy restraint upon either. But 
MVf'it occiMition is mast comiuonly founded on the evident 
CMonaksiun of an oftbuce, although trial is neGf^siuy to 
^fosignaio the i^ffoiwlors. We must begin, then,' at an 
curlier ntage* in inir eiYurts to prevent itj we must relieve 
that extreme want which is . sometimes the cause, and 
ot'tencr the pretemfo. for crime ; and we mast find employ-" 
mi*ut for the idlem'.ss which genondly produces it. And 
when this is done, mir work is not yet complete ; religious,' 
mural, and scieutific instruction must be not only provided 
hut mdiirced, i« order to stamp on the minds of the people 
fclmt charuoter, that public feeling, and those manners, 
without whmh law^s are but vain restraints, 

Tim recapituktion of the several institutions embraced 
by the Code of ileforru and Fris(>u Discipline, has been 
made to show their close connexion, and that each part 
k ,w necOHSirry to carry into . eftect tire greatobjects of the 
system, that aii omi^on of any one wmnld,,in a ^^t 
liwasuro, defeat, the good effect tiiat might bbi expected 
•finni' Hi# .others ' If'wemean .fei':gu^'## ebi^hnity; 
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or IcfeS in tliis f't.Hn. U'J** ' 4 ‘* tt '• vt' » 

punisli afff’noi's, liiit no lu-ni- in {<i*m i ’ ' 

thoiu: tliPiv mildjninislniit ni >■ md > i t »u * ' i t 
aro applied after ju(j''iatni , Iml 1' ’ 

and eontamiu.ftinu: .nt i.tdi i> . • ‘ 

fluted <ju the and on tn< o' 

Between s(ano stalls ftn* <•( ml* d '• ni * 

tbe j'reate^.t revenue fioin th* I (hoiu «‘l n • 
otliorntho ohjeefc K to «lcor.id» .tnd ni tlv« fh* . t ' * 

iniseiy, Nu^liere ha'll a '■ S'-l'in h* u » i *H » I > 
sibling of u eomieeled m ri< "i of in *<iUn*oi} }o» i> . f 
feoino principle of unl(i>niitty, din etui i‘* ft** i i 

nowhcreweriuiiiml jmi'.pHid'me III ihd i‘ » 

what goen hy that UiUne, •‘oii'iUtN ul i ••iillM’iin j ‘t - 
ttimilar, nneomieeted, hoiintinu i (oiifla tin^ » P * ’* 
punish diflevciii olleiieih 4i> tlu*;v liipj)«n to pi ii d 5 
experiment direetd hy n<» piineipli, to if\ t a »'l ** 
of difi'eroiit peuaKie*!; of’ )«'im.imnl hw^ t. o,* - 
temporary Gviis; of {li«creti<iti.try pottc I, »im*’o i a.i*. 

the hlindest conQdctiee nested iit the jud4o. oid .it o})n 1 1 
witli tho moat miuiiul negligi uee gnui to i.n oihi>r «4 


oxeoutive justice. All tlie'.e and oilnr intongumi “ 
would cease, were tho lawgiver to fotm uamt jam 
ciplos; enounoo them for hi-^ own gnulitici* ami that ot hn 
auccesaoiwi and, with them coiHf»uilly IhIuk* la< iv***, 
arrange hib ayatom of criminal jiUHprmh-tu’C mo» 
natural divisions, by providing tiw tlu* jumr, eniidoying 
^ idle, cducHting the ignoiaut, defining offcm-i amt 


designating thoir corrospondont puaiahutent, ri guiaiitig 
the mode of procedure for preventing erimee and proae- 
onfing ofeidara, and giving prooiao mltai for Urn gov«w* 
ment aa^d dknplme of prisons. 

With nmh a syetem U may meoitdbly be tsEpnididli 

W mA >w %a«A Mil tlirt tiw IN* 
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’ * '*<’ '''» they ftft troublesome, 

* I j I f fl j.iIm a ]) (life that i'’|iIacodupon 

’ * ail! «!• tvtil* bivli (. v}ltttation^, ■\vliicli 

’ > *{>tnnt><l. t»i u,.i {j pmadrnj* tlio 

t > * ttOit 1 ill lUitd b\ if rouitdii's , and tlie 
' 'I iHi, ij j»j<»di« , s<{i '{Mil (tf ilu.d sucee^s, auabau- 
it 1 * if !«}' till {>1 lu nl n fiiiimitiun, .titd au iucliutatiou 

f * ‘ lan * tin ttid ‘'.•ijuuiuaij' 

f Old* Don "idmiittid foiujditis tJic iSy^tom of 
l‘' ’i *1 1. ’ , li i- a*'«]« ftfully tdlt rtnl Ibi considcratioii.. 
'lii t V i- iiiidi ink* u ssith an mdt iyiinl distinsfc of 

* ‘ » ^1 1 M*ti i , ubii’h tmilihiu; ha\o cwiijnerod but 

t ' > I . )i 1 ’ t'l (lilt a diinih umiu' uilloii and develop- 

a e ' til* {lumijib I on wliifh llu s) -stem is founded 
a » hn« f tuiividum of ibflr tiiitb. 

ft It 1^ in I II pioMeutid \sitlt lafioiiuus and uni'cmitted 
j { S« non* lot '.I \i ad woi", nilh u respectful attention 
! » ( 11} looii’. »if’ otim ♦, lUitl a eloso obsei'\atieu of 

j 1 1> 1 1 il a nil s 

I* I .,fnu 5 (()t Vi.it .utitidid uiih the giatifyinff 

I 1*1 OH In ot h.ain^ t ik< u i \ i ly pu caution to (juard 

>u ' tie pad* of oj.jnioii, and luoUcted no moans tliat 
i .old l» ■*n*4*4i t»d !ijv thetliepist oeuse of its importance, 
.nid a aiioiitiis thsu* ih.it it mioht ad\anco pri-vaio 
iupfom-*, 1*3 t d.ddjihtno Un tine piinciples of public 

It a iioa u^rptitfulh (lib ltd b»r eonsidoratiou, in tlio 
liujH Ih.ti .ittu lii*:is}ati\e wisdom slndlhavo supjdicd tlio 
oiuiHsion-*, aiui eoiU't’Ud tlio iiroio of the work, it may 
in* mad* Uu baHWofa hvotom, by winch histi notion may 
Im> proiimUKl, idleninw and uco represfeod, crimes dimi- 
umIukIi and tl»e sum of human happiness increased. 

EDWAllB LIVINGSTON. 
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